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COMPLAINT (Filed April 4, 1975) 
UNITED STATES DISTPICT COURT ; 
SOUTHERN DISTRICT OF NEW YORK 


FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, : Civil Action No. 
vs. af a be 


PHILIPS INDUSTRIES, INC., COMPLAINT 


Defendant. 


Plaintiff, by its attorneys, Bass & Ullman, as 
for its complaint alleges: 7. 

1. Plaintiff is a corporation, duly organized and 
existing under the laws of the State of New York with its 
principal place of business in the County of New York. 

2. Upon information and belief, defendant is a 
corporation duly organized and existing under the laws of the 
State of Ohio with its principal place of business in Dayton, 
Ohio. . 

3. The jurisdiction of this Court rests upon the 
erage that this is a civil action between citizens of different 
states wherein the amount in controversy exceeds the sum or 
value cf $10,000. exclusive of intetest and costs, 28 U.S.C. 


§1332. Venue is based on the provisions of 28 U.S.C. §1391. 


FIRST CAUSE OF ACTION 


4&4. On or about August 9, 1974, as evidenced by a 
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5a 
confirmation of purchase order No. 12-46509, a copy of which is 


Se) 
annexed hereto as Exhibit 1, defendant agreed to purchase and 


plaintiff agreed to have manufactured for defendant at its 
special instance and request, 12 separate items consisting of 
various quantities of Prime Hot Rolled Steel Coils specially 
manufactured for defendant to its detailed specifications and 
requirements, at an agreed price as is more fully set forth in 
Exhibit 1. 


5. On or about October 15, 1974, defendant notified 


plaintiff that it was cancelling it.-s 10, 11 and 22 of the 
aforesaid purchase order set forth in paragraph 4 hereof. 

6. Plaintiff fully complied with all terms of its 
agreement, as aforesaid, and duly completed the manufacture of 
items 1 through 9 on the purchase order set forth in paragraph 
4 hereof, and tendered delivery of same to defendant. 

7. Thereafter, and on or about December 6, 1974, 
defendant, without cause or justification, and in breach of its 
agreement, as aforesaid, notified plaintiff that it was can- 
celling the entire order and that it refused to accept delivery 
of all or any part of same. 

8. Thereafter, and in further breach of its agree- 
ment as aforesaid, defendant refused to pay for the loss and 
damage sustained by plaintiff as a result of defendant's 
cancellation. 


9. The items referred to had already been specially 
manufactured for the defendant and are unsuitable for sale to 


others in the ordinary course of the plaintiff's business. 


6a 


10. As a result of defendant's wrongful and un- 
lawful breach of its agreement, plaintiff has been damaged as 


follows: 


(a) In the sum of $354,060. representing the 


agreed upon price of ‘items 1 through 9 which were specially 
manufactured for defendant. 

(b) In the sum of $13,750. representing 
plaintiff's loss of profit on items 10 through 12 which were 
cancelled by defendant as set forth in paragraph 5 hereof. 

(c) In the sum of $150,000. representing 
damages for loss of good will and reputation which plaintift 
sustained as a result of defendant's cancellation of items 10 
through 12, as aforesaid. 

(d) In the sum of $13,875. representing the 
approximate storage charges which plaintiff has incurred in 
warehousing and sto:'ing the manufactured items which defendant 


has refused to accept. 


SECOND CAUSE OF ACTION 
1 11. On or about August 20, 1974, as evidenced by a 
confirmation of purchase order No. 12-46566, a copy of which is 
annexed hereto as Exhibit 2, defendant agreed to purchase, and 
plaintiff agreed to have manufactured for defendant at its spec- 
ial instance and request, 100 tons of certain specified items 
of Prime Hot Rolled Steel Coils specially manufactured for 


defendant to its detailed specifications and requirements at an 


7a 
agreed price, as is more fully set forth in Exhibit 2. 


12. On or about Uctober 15, 1974, defendant 
notified plaintiff that it was cancelling half of the order, as 
set forth in paragraph 11 hereof. | 

13. Plaintiff fully complied with all terms of its 
agreement, as aforesaid, and duly completed the manufacture of 
the 50 tons of the items set forth in paragraph 11 hereof, 
and tendered delivery of same to defendant. 

= 14. Thereafter, and on or about December 6, 1974, 
defendant, without cause or justification, and in breach of its 
agreement, as aforesaid, notified plaintiff that it was cancel- 
ling the entire order and that it refused to accept delivery of 
all or any part of same. 

15. Thereafter, in further breach of its agreement 
as aforesaid, Defendant refused to pay for the loss and damage 
sustained by plaintiff as a result of defendant's cancellation. 

16. The items referred to had already been speciall} 
manufactured for the defendant and are unsuitable for sale to 
others in the ordinary course of the plaintiff's business. 

17. As a result of defendant's wrongful and un- 
lawful breach of its agreement, plaintiff has been damaged as 
follows: 

(a) In the sum of $19,450. representing the 
agreed upon price of the 50 tons of the items which were 
specially manufactured for defendant. 


(b) In the sum of $2,500. representing plain- 


tiff's loss of profit on the 50 tons which were cancelled by 


8a 
defendant, as set forth in paragraph 11 hereof. 

(c) In the sum of $150,000. representing damages 
for loss of good will and reputation which plaintiff sustained 
as a result of defendant's cancellation on October 15, 1974. 

(d) In the sum of $750. representing the approxij- 
mate storage charges which plaintiff has incurred in warehousing 
and storing the manufactured items which defendant has refused 
to accept. 

b 
THIRD CAUSE OF ACTION 

18. On or about September 3, 1974, as evidenced by 
a confirmation of purchase order No. 12-46775, a copy of which 
is annexed hereto as Exhibit 3, defendant agzreed to purchase, 
and plaintiff agreed to have manufactured for defendant at its 
special instance and request, 4 separate items consisting of 
various quantities of Prime Hot Rolled Steel Coils specially 
manufactured for defendant to its detailed specifications and 
requirements, at an agreed price, as is more fully set forth in 
Exhibit 3. 
; 19. On or about October 15, 1974, defendant notified 
plaintiff that it was cancelling items 3 and 4 of the aforesaid 
purchase order set forth in paragraph 18 hereof. 

20. Thereafter, and on:or about December 6, 1974, 
defendant, without cause or justification, and in breach of its 


agreement, as aforesaid, notified plaintiff that it was cancel- 


ling the entire order and that it refused to accept delivery of 


9a 


all or any part ox same. 

21. Thereafter, and in further breach of its agree- 
ment as aforesaid, defendant refused to pay for the loss and 
damage sustained by plaintiff as a result of defendant's 
cancellation. 

22. The items referred to had already been specially 
manufactured for the defendant and are unsuitable for sale to 
others in the ordinary course of the plaintiff's business. 
| +. 23. As a result of defendant's wrongful and unlawful 
breach of its agreement, plaintiff has been damaged as follows: 

(a) In the sum of $153,600. representing the 
agreed upon price of items 1 and 2 which were specially manu- 
factured for defendant. 

(b) In the sum of $10,000. representing plain- 
tiff's loss of profit on items 3 and 4 which were cancelled by 
defendant as set forth in paragraph 19 hereof. 


(c) In the sum of $150,000. representing damages 


for loss of good will and reputation which plaintiff sustained 


as a result of defendant's cancellation of items 3 and 4, as 
aforesaid, 

(d) In the sum of $6,000. representing the 
approximate storage charges which plaintiff has incurred in 
warehousing and storing the manufactured items which defendant 


has refused to accept. 


WHEREFORE, Plaintiff demands judgment against 


10a 
defendant as follows: 


(a) On its first cause of action in the amount 
of $531,685; 

(b) On its second cause of action in the amount 
of $172,700; and 

(c) On its third cause of action in the amount 


of $319,600, 


together with interest and the costs of this suit, and for such 


other and further relief as may be just and proper. 


Dated: New York, New York 
April 3, 1975 BASS & ULLMAN 
Attorneys for Plaintiff 


L. ? iy 
By: Coe & a) ) 


_” (A Member of the/Firm) 


Office & P.O. Address 
747 Third Avenue 

New York, New York 10017 
(212) 751-9494 
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MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION AND 
ACCOMPANYING AFFIDAVIT OF HAROLD CROGHAM (Filed May 23, 1975) 


UNITED STATES DISTRICT CUURT Qha 


- 


SOUTHERN DISTRICT OF NEW YORK 


FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, : 75 Civ. 1643 (W.K.) 
~against- : NOTICE OF MOTION 
PHILIPS INDUSTRIES, INC., 


Defendant. 


PLEASE TAKE NOTICE that, upon the complaint and 
the affidavit of Harold Croghan, sworn to May 15, 1975, 
defendant Philips Industries, Inc. will move this Court at 
the United States Courthouse, courtroom 10, Foley Square, 
New York, New York on June 6, 1975 at 2:00 in the afternoon, 
or as soon thereafter as counsel may be heard, for an order 


pursuant to Rules 4(e) and 41(b) dismissing this action 


for lack of personal jurisdiction and for such other and 


further relief as may be just and proper. 


Dated: New York, New York 
May 21, 1975 


Yours, 


SULLIVAN & CROMWELL 


by WILLIAM &. WaLLis 
(A Member of the Firm) 
48 Wall Street 
New York, N.Y. 10005 
(212) 952-8100 
Attorneys for Philips 
Industries, Inc. 


BASS & ULLMAN 
747 Third Avenue 
New York, New York 10017 


UNITED STATES LISTRICT COURT 


SOUTHERN DISTRICT OF WEW YORK 


FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, 
-against- : 75 Civ. 1643 (W.K.) 
PHILIPS INDUSTRIES, INC., 
Defendant. 


x 


HAROLD CROGHAN, being duly sworn, deposes and 


1. I am secretary, treasurer and general counsel 


of Philips Industries, Inc. ("Philips"), a corporation 


organized under the laws of the State of Ohio and having 
its principal place of business in Dayton, Ohio. I am 
Fully familiar with the scope and nature of Philips' 
business and the matters referred to in the complaint of 
Framen Steel Supply Company, Inc. ("Framen"). I submit 
this affidavit in support of Philips' motion to dismiss 
this action for lack of personal jurisdiction over Philips. 
2. Service of a summons and the complaint in 
this action was made upon me on Y about April 10, 1975 
at Philipns' offices at 4801 Springfield Street, Dayton 


(Riverside), Ohio. 


A. PHILIPS DOES NOT "DO 
BUSINESS" IN NEW YORK 


3. Philips has no office, product distribution 
center or manufacturing facilities in New York. 
4. Philips neither owns nor rents real vroperty 


located in New York. 


5. Philips has no versonal property in New York. 
6. Philips has no New York bank or securities 

accounts and no New York telephone number or mailing address. 
7. No officer, director or enployee of Philins 


. 


resides within tne State of New York and Philios' share- 

holders' and directors' meetings are held in Dayton, Ohio. 
8. During and after the time of the matters 

referred to in the complaint Philios was not cualified to 


do business in New York; it is not now qualified to do 


business in New York. 


B. PHILIPS DID NOT "TRANSACT 

BUSINESS" IN NEW YORK IN 

CONNECTION WITH ITS ORDER 

AND CANCELLATION WITH FRAMEN 

9. On information and belief Framen is a broker 

of steel of foreign manufacture, principally of German and 
Italian origin. None of the steel vroducts referred to in 
_the complaint were, or were to be, manufactured in New 


York. 


10. Framen solicited Philips' business by telephone 


calls to employees at Philips' manufacturing facilities in 


Nicholasville, Kentucky. There have never been any face to 


face personal visits between employees of Framen and 


Philips in tiw York. 
ll. The cancelled purchase orders, to which the 
complaint refers, were prepared and executed in Nicholasville, 
Kentucky. Because Philips has its principal place of 
business in Ohio, each purchase order expressly provides: 


“APPLICABLE LAW 


Rights and duties of the Phillips 
and Seller parties hereto shall 
be determined by the laws of Ohio 
and to that end this agreement 
shall be construed and considered 
as a contract made and to be ver- 
formed in Chio." 


27a 


Xerox copies of the front sides @f the purchase orders and 
their full or partial cancellations are annexed hereto as 
Exhibits A, B and C for the three orders and cancellations, 
respectively. Each of the ourchase orders and cancellations 


incorvorated the terms and conditions appearing on the 


reverse side thereof, in the form annexed hereto as 


Exhibit D. 


13. Framen has advised Philips that the steel 
products with which it expected to fill Philips' cancelled 
orders have been in storage in a warehouse located in or 
near Philadelphia, Pennsylvania. 

14. Under the cancelled orders, delivery of the 
goods was to be made in Nicholasville, Kentucky and Framen 
“assume[d] all responsibility for risk and loss or other 
damage to all articles and materials ordered hereunder or 


in its custody until actually delivered "FOB shipping 


point" to Philips Industries, Inc., or any of its subsidiaries 


or affiliates and accepted thereby." 


LEW, hn 


Harold Creghan 


Sworn to before me this 


ro day of May, 1975 


s 


‘. P: ra a aow 
Notary Public 


S56 


t 


STATE OF OHIO ) 
County of Montgomery) 
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: IL JESSE YODER, Clerk of the Common Pleas Court in and 
for said Counts, which is a cou 

* 7 + A P 4 
CM Chttc BEA cbt enwnut stp vit Machla<. 
whose name is subscribed to the certificate or proof of acknowledgment of the annexed 
instrument, and there:n written, was at the time of so taking such proof of acknowl- 
edgmert a NOTARY PUBLIC in and for said County, duly commissioned and qualified 
and duly authored te take the same, and to take and certify the prouf and acknowl- 
edgment of deeis by tne iaws of this State; and further, that I am acquainted with 
his handwriting, and verily believe that the signature to the said certificate of proof 
of acknowledgment is genuine. I further certify that said instrument is exccuted and 
acknowlecged accoruing to the laws of the State of Ohio. The impression of the 
Notary’s seal not required to be filed in my office. 


In Testimony Whereof, 1 have hereunto set my hand and affixed the 


a Oe ‘a sof so} 
enne--- -2-f-Ce Lo ae {--y-!---» Clerk. 
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AFFIDAVIT OF RUBIN POLNE IN OPPOSITION TO MOTION TO 
DISMISS (Filed June 25, 1975) 


| UNITED STATES DISTRICT COURT 
; SOUTHERN DISTRICT OF NEW YORK 


: FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, 


AFFIDAVIT IN OPPOSLTION 
-arainst- TO MOTION TO DISMISS _ , 
|, PHLLIPS INDUSTRIES, INC., 


Defendant. 


‘| STATE OF NEW YORK 


RULEN POLNE, being duly sworn, deposes and says; 

1. J -m the General Sales Manager of plaintiff, 

| Framen Steel Supply Company, Inc. ("Framen''), a corporation or- 

i ganized under the laws of the State of New York, having its 

i principal place of business in New York, New York. I am fully 

iN familiar with the scope and nature of Framen s business and was 

D ‘paicionatiky involved in tlie transactions involved in the complaint, 


i I submit this affidavit in opposition to Philips' motion to dis- 


! COUNTY OF NEW YORK) 


i! miss this action for lack of personal jurisdiction, 

: 2. Framen acts as a broker and agent arranging for the 
' purchase and sale of steel. Since 1973, we have acted on Philips’ 
behalf lo arranye for the manufacture of various types of steel to 
i; Philips' custom specifications. Prior to the transactions set 

“ forth in the complaint, we arranged for thirteen different shipmen 
totaling approximately three quarters of a million dollars worth 

" of steel to be manufactured for Philips. On these occasions, we 
would receive telephone calls from Philips advising us of their 

) epee the needs and asking us, in New York, to have the steel spe- 
cifically manufactured and cut to Philips’ detailed specifications, 


L Phiis would be later confirmed by a written purchase order, After { 
, 


kia 
| receiving Phili-s' telephone orders on the orders in 1974, I went 


to Okaya (U.S.A.) Inc., a Japanese steel trading company, 

‘| located at 1 World Trade Center, New York, New York 10048, and 

entered into an agreement with Okaya to have the steel spe- 

cifically manufactured and cut to Philips' detailed specifications 

| We would then arrange for the delivery of the steel to Philips and 

receive their check in New Yor*.. I would pay Okaya in New York. 
3. Since, as far as we know, Philips does not have a 

, central buying office, we have received these orders from their 

| various divisions. We acted on Philips' behalf for orders shipped 

to Philips' div'sion in Arlington, Texas, on the following invoice 

| dates; 

March 15, 1973 

March 22, 1973 

March 27, 1973 

June 17, 1974 

September 3, 1974 

September 23, 1974 

October 15, 1974 

I We acted en Phil’ behalf with respect to arranging for the 

!' manufacture of stee? and for shipments to the division at Leola, 

i Pennsylvania on the following invoice dates; 

March 13, 1974 

April 29, 1974 

May 10, 1974 


September 9, 1974 
September 27, 1974 


4, 


} We acted on Philips' behalf in arranging for the manufacture of 
steel for their division at Nicholsville, Kentucky, for a shipment 
invoiced on October 30, 1974, 

4, It was because of this prior course of dealing that 
M we accepted telephone orders from Philips for the transactions 


“ get forth in the complaint. With respect to these transactions, 


i the orders were received from Mr. George Allman, Philips’ pur- 


| chasing agent ir Nicholsville, Kentucky. On several occasions, 


x. 


i! 42a 

tlhe called me to arrange to have vari: types of steel products 
© pains denabtiy: stad and manufactured for E.ilips' needs. We ac- 

| cepted the order, contacted Okaya, Inc. in New York and placed 
i,the order i. ‘them. Since this steel was specifically cut to fit 
i Philips’ appliances, it is not usable by anyone else, 


i 5. As a result of Philips' cancellation oi the three 


te 
at 


i:purcha.3¢ orders, after the material had been specifically manu- 

| cactured, not only have we been damaged with respect to the price 
| involved, but we have also been damaged as a resuit of the loss of 
food will and reputation which we have sustained with Okaya, Inc, 

jan New York, as a result of this cancellation. 

i 6. Because of the size and extensive scope of Philips’ 


fo operations, I would assume, although I cannot say as e fact, that 


I 
iPhilips likewise engages in regular purchases and sales of numerous 


jorher products within New York amounting to substantial sums. 


bine on the other hand,,is a small, local company, and it would 


it 


| be a great hardship for us to have to go to Ohio to litigate this 


+) 


ne ( 
Ruben Polne : f 
i 


's Sworn to before me this 
ee day of June, 1975, 


INGRID SCHENING 
NOTARY PUBLIC. State of New York 
No. 52-8301185, Suffolk 
Term Expires Murch 30, 19 Ww 


" PLAINTIFFS CROSS MOTION TO PERMIT DISCOVERY ON THE ISSUE OF 
PERSONAL JURISDICTION AND ACCOMPANYING AFFIDAVIT OF SHELDON S. 
LUSTIGMAN (Filled June 20, 1975) 
UNITED STATES DISTRICT COURT 
COUTHFRN DLETRICT OF NEW YORK 
@RAMEN STEEL SUPPLY COMPANY, LNC., : 75 Civ. 1643 (WK) 
Plaintiff, 
-against - : NOTICE OF CROSS -MOTION 
' PUILIPS INDUSTRIFS, INL., 


Defendant. 


PLFASE TAKE NOTICE that upon the annexed affidavit of 
Sheldon S, Lustigman, sworn to the 20th day of June, 1975, the 
accompanying affidavit in opposition to defendant's motion to 
dismiss this actior. for lack of personal jurisdiction, and ail 
' the prior pleadings herein, the undersigned will, pursuant to 
| Rule 12(@) of the Federal Rules of Civil Procedure, move this 
Court ct the United States Courthouse, courtroom 10, Foley Square 
hew Vork, New York, on June 27, 1975 at 2:09 o'clock in the 
| a‘tarmoon, or as soon thereafter as counsel may be heard, for an 
| order staying defendant's motion to dismiss for lack of juris- 
diction over the person, and permitting plaintiff a reasonable 
opportunity to undertake discovery proceedings on the issuc of 


the extent of defendant's activities within this jurisdiction in 


o 


(GEST GOPY_AVMILABLE 


kha 


‘order to determine whether the defendant is properly subject to 


personal jurisdiction before this Court. 


pated: New York, New York 
‘t June 20, 1975 Yours, etc., 
i 


BASS & ULLMAN 


im 


Office and P.O. Addyess 
747 Third Avenue 

New York, New York 10017 
(212) 751-9494 

Attorneys for Plaintiff 
Framen Steel Supply 
Company, Inc. 


SULLIVAN & CROMWELL 

48 Wall Street 

New York, New York 10005 
Attorneys for Defendant 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRAMPEN STEEL SUPPLY COMPANY, INC., : 7% Civ. 1867 (WK) 
Plaintirf, 
-ayainst - : AFFIDAVIT IM SUPPORT 
OF GROSS -MOTLON 
ee LLEPS CNDUSTRIES, INC., 


Defendant. 


STATE OF NEW YORK 
COUNTY OF Netw YURK 


sup LDOS &. LUSTIGMAN, being duly ssorm, deposea and say: 


Le i a a member or the firm of Base * Uliman, attorneys 


to: platariff berein, am i pennber of the Kar of this Court and 
ap }ulivy Familiar with the procecdings had herein. Thie affidavit 
te nade of my om knowledge, 

2, Defendant has moved to dismlesé this action for 

neroonal jurisdiction, 

3. as ts set forth in plainti‘’f's memorandum of law 
in oppesition to defendant's motion, an! the accompany ing 
attidavit of nlaintiif's sales manager, Ruvin Polne, (t appears 
that the defendant does in fact transact tusiness within the 
Southern Distciet of New York and g) cull thus be subject to 
in personam jurisdiction before this Court, However, in the 
ovent this Govrt feels that the evidence presented is insuffi- 
elent te find personal jurisdictton over the defendant then, in 


that evenc, pisinttif respectfully moves that said mot ton be 


4éa 
iijourned and that plaintiff be permitted » reasonable opportunity 


invertase diseowery oroceesinge Limite os to the tseuc of de- 
Pendant’: aced-ittes cithtin thts jurisdictton, 
4. kor the reasons set ferth tn plaintiff's seccupany- 
eemorandun of law in support of thts motion, such a procedure 
ie sroper since che facts releting tc detendant's activities 
irhin tne furisdiction are pecuitarly within the defendant's 
baowledpsr, 
+, As is set forth in the 1974 Annual keport of Philips 
uduetries, tne., a copy of which is anme<ed hereto as Exhibit A, 
it appears that defendmat is a very Lars nultifaceted corporatioe 
engaged fo the wanufacture and sale of nunerous types of consumer 
tadustrial products, Defendant's atock 16 traded on the New York 
Stock ¢xehang:. Morgan Cuaranty Trust Company of New York, which’ 
- te Jecates within the Southern District of “ew York, is Listed 
ws both che vepfstrar and the transfer avent for the company. 


ob. oY support of ites motion t+ diemias, defendant has 


guhpitted an af bdavit: from fiarcid Croghan, its secretary and 


veneral counsei. In paragraph 6 of this affidavit, Mr. Croghan 


«fates that "Philips has no New York ban! or securities accounte 


, ™ Hme 19, 1975, L spoke with Miss Lorraine Rinaltic 


torcan Cuaranty Trust Company, who advised me that in addition 


beimy the +r asfer arent and registra: jor Whiltps, Morgan 
i 
caaranty te also in charge o: paying the dividends on the c ommor | 
1 


ind preferred Philips stock and that Morgan Guaranty actually 
nvepares the checks and mafls them to th: etockhoiders from a 


fividend aucemm>, 


Ja 
Siynificantly, Mr. Crepten' atfidavit does not 


tate that PhLiinos Jeea net have any aeons within che Southern 
istrict f w terk, This, oi course, qe one of the critical 
deter daing whether 4 reretpn cocporat ion ie transuct ing 
iadners ehthifn ot jurisdict Lon, Aside trom Morger, Guaranty bein; 
wn acent for 2ullipe, In view of the exte sive nature of Philips’ 
wtivittes, Lr *ppears provable that Philips may have other agents 
dithin tie turiediction. 
curthemnore, stace Philips «a8 order inj substantial 
poamtities of tLeel from the «ew york pi-inctff, it appears 
woahabte that they also re;ularly ourchase and sell subst wtiai 
mutiries «| ‘hiner naterial within this tur isdiction, It 
wether appears Ttkaly chat oaployees © Philips come intc the 
commectton each purchases nd sales of ite 
act daformation is peculiariy Athin defendant's 
and could oe elicired in disc very proceedings. Such 
proce :dLig,s wantd enable plaids rief to estabiten chat 
had cuffietent contacts withie this jurisdiction in 
be subject te che fu irdiction of this Court. 


or ail of the foregoiny, 7 cAsont, tt is respectfully 


-quested chat in the event this Court 7: els thi plaintiff's 


soetoy paps ® are Lneuf ficient to ert lieh that det jdant trange 
wrod busines within this wurisdiction, that detendant's mot Lon 
5 taoies fo: Lack of personal jurisdiction be held in abeyance 
and thac platoe ift be p moaitted a re .fonable opportunity to cone 


evuet direovery proceedings on fhe tesue  £f defendant's activities 


ithin the er ane, 


cworn to hefore we this 
74th day of June, 197 


N 
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EXHIBIT A 


In fiscal 1974, Philips Industries experienc eda reduction in 
sales volume and earning... as Compared to the prior year. 
This report reviews the circumstances 1 the national econ- 
omy and our company that combined to produce these 
results as well as the steps that your management took to 
contain them 

In these pages we will look af our continuing move 
ment into new markets and new products 


Summary of Earnings 


Year Net Income Larnings 
fnded Net After Per 
March 34 Sales Taxes Share 
1974 $202, 580,000 $2,751,000 $ 38 
1973 216,041,000 6,635,000 1.10 
1972 186,701,000 6,477 000 1.10 
1971 141,867,000 3,973,000 65 
1970 137,246,000 4,642,000 80 
1969 123,894,000 5,995,000 1.07 
1968 58,396,000 2,815,000 66 
1967 39,828,000 1,006,000 26 
1966 34,989,000 1,690,000 AB 
1965 16,573,000 569,000 22 


See notes to ten-year highlights, page 24 


The “Moebius Gelte’ by Forbes Whitestde, whieh appears 
on the cover, 6 dieplayed in the reception ated of 
Philips fadustries’ corporate headquarters in Dayton, Ohiw 


To our shareholders: 


In the face of substantial reductions in the production of 
mobile homes and recreational vehicles, our company’s 
sales for the year ended March 31, 1974, declined to 
$202,580,000 fron) $216,031,000 teported a year apo. Be- 
aause of this loos ie sales volume combined with the con- 
tnuing increases in the prices we have had to pay for raw 
materials, our net income after taxes was $2,751,000, or 
$.38 per common share, compared with $6,635,000 or $1.10 
a share a year ago. 

The loss in sales volume was due to the impact of the 
energy Crisis on the recreational vehicle industry and the 
limited avatlability and high cost of financing for mobile 
homes. Saies of our Components for these industries, which 
represented 65%. of our total a year ago, came to only 
56% in the year just ended. Fortunately, the balanced 
market mix that we had achieved in the preceding years 
through our Lasco, Lau and Malta Divisions helped to 
lessen the impact of this loss of volume. As you will see in 
the pages of this report, it is your company’s policy and 
plan to improve this balance by continuing to develop new 
products and enter new markets. 

In the final weeks of the year, the relaxing of the fuel 
shortage opened the door to a partial revival in the pro- 
duction of recreational vehicles. Mobile home sales have 
increased On a month-to-month basis since Junuary. Sales 
of our Lau Industries and Lasco Industries Divisions are 
strong Itty our expectation that, if interest rates decline, 
all construction, including tmobile and conventional hous- 
ing, should show sharp improvement. 

We are enthusiastic about the opportunities opened up 
for increased sales growth by our entry into the domestic 
and commercial water heater business. In addition, we have 
noted a trend toward increased production of double- 
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wide inobile wens | 2: adicator that the industry is mov- 
ing out of the strictly iow-priced home market into the 
middle range. This tret ed siiould continue and provide an 
improved market for our quality components 

We wish to express our sincere appreciation to our man- 
agement and personnel who grasped the importance of 
our cost reduction and quality improvement programs and 
contributed their individual efforts to making them more 
effective. 


Jesse Philips 
Chairman and Chief Executive Oiticer 


Report of Operations 


In fiscal 1974, the most important influence on our com- 
pany’s operations was the curtailment of production in our 
major markets, the mobile home and recreational vehicle 
industries. In addition, all of our Divisions were faced 
with increased costs of raw materials and components and, 
to varying degrees with shortages of critical materials. 

During the yoor, we acquired the Day & Night water 
heater business of the Carrier Corporation and we are now 
completiag, construction of a 270,000 square foot plant in 
Nicholowile, Kentucky, for the production of domestic 
and commercial water heaters. Heavy start-up costs for 
this plant were charged against current operations, as were 
costs involved in discontinuing operations at our recrea- 
tional vehicle water heater plant at Brighton, Michigan, 
and transferring its production to the new Nicholasville 
facility 

Other non-recurring Costs were incurred in the start-up 
of anew Lau Industries plant in El Reno, Oklahoma, and a 
new Lasso Industries fiberglass tub and shower plant in 
Cordele, Georgia. For the future, however, Leu now has 
the facilities to expand its business in the Sou hwest and 
Lasco is in a position to build strong new sales volume in 
the Southeast. 

In addition to these non-recurring costs and higher in- 
terest costs, it is clear that the widely recognized decline in 
recreational vehicle and mobile home production had a 
major impact on our fiscal 1974 results. Sales of our Manu- 
factured Housing /Recreational Vehicle Components Divi- 
sion were 18%, below fiscal 1973 sales. At the same time, 
Malta Division sales rose 2%, the Lau Industries Division 
sales were up 9% and Lasco Industries Division sales in- 
creased 31%. 

Our newly-organized Philips Interiors Division, also grew 
in sales volume through acquisition during the past year. 
Farly in fiscal 1974 the Cherokee Batting Company, Inc 
became a part of Philips Interiors and we completed ac 
quisition of the TaylorMade Corp. in September, of last year 

The profitability of all of our sales results was impacted 
throughout the year by the inflationary spiral involving our 
entire economy. While the Federal Government’s Eco- 
nomic Stabilization Program delayed our adoption of sell- 
ing price increases, we had to absorb substantial increases 
especially in steel, aluminum, glass and plastic costs. This 
pattern, of course, continues but we have been able to 
effect a number of price increases in recent weeks and we 
are reviewing all selling prices on a continuing basis with @ 
view to passing on cost increases as they are incurred. 

During the past year, relations between our company 
and its employees were mutually satisfactory. As the year 
ended, a work stoppage occurred at our Crossville, Ten- 
nessce plant. Negotiations are continuing and we are 
hopeful of an early settlement. 

We report with regret the retirement of Vernon Sailor, 
President of our subsidiary, Versail Manufacturing, Inc., a 
pioneer in mobile home door design and production. His 
contribution to the growth of our MH/RV Components 
Division and his personal counsel have been significant 
and always will be appreciated. 

Shortly after the close of the year, we stiengthened the 
Corporate President's Office by appointing John Kloap 
to the new pesition of Vice President, Manufacturing, He 
has an extensive background in| manufacturing manage- 
ment in diversified fields and will provide valuable coun- 
sel and assistance to all of our Divisions 
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With a difficult year behind us, your company is pre- 
pared to meet the changing, hopefully improved circum- 
stances of the coming year with a lean organization, 
strengthened by experience We maintain a clear eye on 
the future, on growth through new products and new 
markets, just as we concentrate on profitability through 
operating efficiency in today’s markets. 


each 


Robert Levenstein 
President and Chief Operating Officer 


Philips Industries... 
New products, new markets 


Und 1970, Vhilgos didsties and it. cabsidianes sold ver 
tially 100% of our production to the mobile home and 
recreational vel le industues With the acquisition of the 
compames that now make up our Laseo, Lau and Malta 
Divisions, we began to move tor the first time as a supplier 
to other clements of the construction industry, particularly 
on-site housing and high tise dwellings 

Last year, while it ts true that mobile home and recrea- 
tional vehicle component sales were lower because of 
economne factors, our sales of products to other markets 
were increased. As a result, MH/ RY Division sales tn fiscal 
1974 represented only 56% of our total sales compared 
with 100%, four years ago. As clear evidense of our con 
hain development asa balanced supplier to all seg 
ments of the constracton industry, sales of Lasco, Lau and 
Malta products now represent 42% of our total. in the fol- 
lowing pages, Our Continuing progress in diversification of 
markets is outlined 

Durning the past year, these three Divisions took steps to 
expand their sales potential by the development of new 
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products of the penetration of new makets These steps 
will provide a broader marketing, base for our company’s 
future growth outside of the manufactured housing and 
recreational vehicle industries 

Equally significant, however, is the development within 
our MH/RYV Diviston of plans and products for different 
markets. The Division lust year launched several new prod- 
ucts for markets that it had only begun to penetrate... new 
brake assemblies for utility trailers, doors and windows for 
sectional housing. In iddition, drawing on established 
technological expenence and production capabilities, the 
division entered completely new markets with new sales 
potential 


Qur MH/RV Divistan eaters the market for resideatul and commer 
cial water heaters with the completion of this Nicholasville, Kentucky 
facility 
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Lasco Industries Division 


1974 Sales—$26, 181,000, up 31% over 1973 
14% of total comorate sales 


The tasco Division which prodeces plastic pipe and fit- 
tings. fiberglass building panels and fiberglass tubs and 
showers, showed record sales for the year 

In September, producticy started in the newly com- 
pleted tub and shower plant in Cordele, Georgia, but sales 
were below prior estunates because of the slow down in 
the mobile home industry. A new plant for fittings is slated 
for construction in Brownsville, Tennessee, with projected 
completion during the Summer This plant will increase 
production Capacity to meet increasing demand and pro 
vide: Setter service to customers in the Southeast. In addi. 


Roderick Lynch, left. Chauman, and Michael Cafarchia resident 
review some of the Lasce Division's industry leading line of 
plastic pipe fittings 
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tion tu these two plants, the Division operates four other 
manufacturing facilities and three warehouses which pro- 
vide nationwide distribution for most of its products 

Tight raw material supply should restact the Division's 
sales growth, but continuing «fective material control and 
cost cutting programs are designed to increase Lasco’s 
profitability in fiscal 1975 

Shortly after the close of the year, Rodenck Lynch be- 
came Chairman of the Board of Directors of the Division 
and Michael Catarchia, Secretary and Vice President-Fi- 
nance, was nan -d President 
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Lau Industries Division 


1974 Sales $40,356,000, up 9. over 1973 
20% of total corpdrate tatle 


the tau industie. Dien let year opened its ninth plact 
for the manufacture of blowers, prope llers, fans and other 
component, for heating, cooling and humichiying equip 
ment. and a renge of home and light commercial huinich 
fiers, The new pliot. in EE Reno, Oklahoma, will become 
fully productive in the new year and will enable the 
Division to sene a larger share of the rapidly expanding 


market in the Southwest. in addition, the Belgium plist, 
serving the European market, was expanded International 
markets appear to have considerable growth potential for 
Lau’s products and this means of expansion will receive 
increased emphasts 

Lau also moved ahead with new products during the 
year, introducing a complete line of portable electronu 
ait cleaners and corsole style combination electronic air 


Cleaner/humidifiers. Moreover, the market for air moving 
products sold to manufact recs of forced warm air heating, 
ventilating and a condacmning equipment continues to 
grow. The Division is Concentrating is mayor attention on 
this market 

Dunng the past year, Lau was affected by increased 
inate ial costs and the liraited availability of steel and plas- 
ties. The Division has instituted a vigorous program of pur 
chasing and inventory controls to reduce material Costs. In 
addition, a campaign to reduce operating costs has been 
launched in all plants 


tau Divncon President, Petenan Nesbit, iepects some of the 
Division's basic hae of components tar heatiog, cooleg 
and hoonidilyree equipment 


Malta Division 


1974 Saves $17,193,000, up 2% over 1973 
8% of total Conpurate sales 


The Malta Division last year completed the restructuring 
and strengthening of tts orgamzation and, despite substan 
tial mcreases in lumber, aluminum and glass costs, has 
shown improvement in recent months, The Division manu 
factures wood windows and patio doors in its Ohia plant, 
insulated glass in the Twin Pane location in Detroit and 
lumber cut-stock in its Imperial Wood faciities in Spo 
kane, Washington 

Malta is concentrating on Continuing improvement in the 
operating efficiency of the window plant and on imple. 


Malta Disision 6 President, Herbert Gerhard, displays the 
newest designs in Malta wood windows 
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menting cost controls in all areas. In its marketing, pro 
grains, the Division is looking for increased window sales 
to the manufactured housing industry, fwin Pane is aun- 
ing its sales elforts at the market for higner quality, special 
glass required for Commercial projects end is testing pro 
duction of reflective ylass and burglar-proof glass. Imperial 
Wood, in addition to supplying wooed requirements for 
Malta windows and the MH/RV Division’s doors, is find 
ing other market. for cutstock product including door 
stiles and cross rails 
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Philips Interiors Division 


197-) Sales- 114,000, up 17% over 1973 


2% of total Kcporate sales 


The Philips Interiors Division is just beginning to take 
shape following the acquisition of TaylorMade Corp. and 
Cherokee Batting Company, Inc. last year. It now manu- 
facture, upholstered furniture, bedding and batting for 
both residential markets and the mobile home industry in 
plants in Bonham, Texas, Cheraw, South Carolina and 
Phoriasville, Georvia. also distributes a fine of case goods 
for mobile hanes, At the presear time, the Division. is 


Grady Davis, President of the new Philips Intertors Division, 
is inttaducing a complete line of higher quality furniture for the 
mobile home industry. 


| 


marketing its products only in th 
central states. 

Philips Interiors is concentrating on better quality furni- 
ture, finding a market in dealers in the higher-priced, 
double-wide mobile homes. It is developing a limited 
number of finer furniture styles and tanning to make 
its Operations more self-sufficient for furure growth. 


theastern and south 
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Manufactured Housing /Recreational Vehicle 


Components Division 


1974 Sales $11,754,006, down 18% fro 1973 sales 


56% of total Corporate sale, 


‘Ths Division, the company’s largest, experienced seriously 
reduced sales and earnings during the past year. Many fac- 
tors combined to produce these results. Most critical was 
the sharp drop in recreational vehicle and mobile home 
production, Next in seriousness were the substantially in- 
creased interest costs resulting mainly from the Division's 
inventories and the investment in the new Nicholasville 
facility. Third, the Division absorbed large start-up costs 
at Nicholasville and substantial costs in the shut-down of 
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the Mobil Temp plant whose operations were transferred 
to Nicholasville. Finally, increases in material costs were 
not recovered through higher selling prices early enough 
to affect 1974 results materially. 


MH/RV Division President Robert Brethen with the fetglas Water 
Heater and the Ventline free-standing fireplace that represent his 
Division’s new market potential through diversification 
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MH/RV Division 


In the face of this Combination of negative influences, 
the Diviston acted ond is Continuing to act aggressively to 
return to i's historical growth pattern. The sales organiza 
tion hay been restructured to reduce costs and is directed 
at developing new business through deeper penetration of 
existing accounts, 

A concerted effort was initiated in all plants to manage 
Division operations for maximum profitability in the light 
of reduced volume As a result of this continuing effort, 
controllable costs are now at the lowest level ever reached 
and the Division's manufacturing management team is 
stronger and more effective. Inventory reduction programs 
with established month-end targets have been adopted. 
Finally, a series of price increases have been installed to 
pass on as much of the higher costs as possible in the 
competitive market. 

The Division anticipates that the mobile home industry 
gradually will regain strength in fiscal 1975 and is well- 
positioned to recover its lost sales volume. In addition, the 
Division has begun to utilize its technical expertise and 
» Manufacturing Capabilities to enter markets outside of the 
mobile home and recreational vehicle industries. The most 
important of these moves, of course, came with the ac- 
quisition of the domestic and commercial water heater 
business of the Carrier Corporation and the start-up of 
production of our line of Jetglas water heaters at Nicholas 
ville 


David Palmisano, Division Vice President, Manufacturing Services, 
displays the wide range of products produced by the Appliance Group. 
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In addition, our operating groups are developing new 
volume outside of their traditional markets. One of the 
most potentially significant of these developments is the 
free-standing wood-burning fireplace being developed by 
our Ventline Group for the home and apartment market. 

Just after the close of the year, some organizational 
changes wer. made to provide improved control and co- 
ordination in major MH/RV Division operations. in the 
Appliance Group, the importance of the rapid develop- 
ment of profitable operations at Nicholasville prompted a 
strengthening of corporate management direction. Under 
this emphasis, the new facility, which is approaching full 
production capacity, will aim at providing quality, prompt 
service and efficient administration for our rapidly grow- 
ing water heater business. In addition to Nicholasville, the 
Appliance Group was responsible for production of our 
Speed-O-Matic line of mobile home water heaters, our Mo- 
bil Temp line of recreational vehicle water heaters and our 
complete line of cylinders for liquid propane gas storage. 


Axle /Roof Group Manager, Richard Dexter inspects the newly 
developed 3” electric brake for utility trailers that is TAPPMESE a 
new market for the MH/RV Division. 
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MH/RV Division 


Our, — /Roof Group, during, the past year, produced 
mobile ame and recreational vehicle running gear as- 
semble. in three locations and galvanized stect roofs for 
the same market in five plants. Especially significant, in 
view of the curtailment of production of mobile homes 
and recreational vehicles, was the Group's development of 
anew 3” electric brake for heavy-duty, over-the-road util- 
ity trailers. This market, with its increasing potential, offers 
the Axle/Roof Group opportunities for new sales volume 
through diversification. The Axle/Roof Group also is de- 
veloping a new coupler/jack assembly for our MH/RV 
market. 

Following the retirement at year’s end of Vernon Sailor, 
President of Versail Manufacturing, Inc., and Door Group 
Manager, we combined the operations of the Door and 
Window Groups in order to strengthen and improve the 
efficiency of the manufacture and marketing of both prod- 
uct lines. The new combined Group operates nine plants. 
Together with our West Coast Operations, they provide 
full-line door and window service to mobile home and 
recreational vehicle manufacturers in every geographical 
market concentration. At this time, the Group is introduc- 
ing new door and window products designed to penetrate 
the high-growth sectional and double-wide home market. 


The new Manager of the recently combined Door and Window 
Group, Jack Barben, displays the Division's latest door and window 
designs tor the growing double-wide and sectional housing market. 


The Ventline Group, managing two manufacturing cen- 
ters for the production of ventilating equipment and range 
hoods for the MH/RV industries, also developed a series of 
new products to increase its market penetration. Included 
were a combination ceiling exhaust ventilator and light 
and two new range hood designs. Since Ventline was af- 
fected most by the decline in recreational vehicle produc- 
tion, strenuous efforts have been made to diversify their 
markets by developing a free-standing, wood-burning fire- 
place with a planned introduction during fiscal 1975. 


Harry Hunt, Venthne Group Manager, shows the array of new 
products introduced by his Group last year for the MH/RV market. 
Ventline is also studying diversification into new markets 

through new products. 


Service... 
a responsibility 
and an opportunity 


From its beginning, our company hes accepted the respon 
sibility for serving our customers by anticipating their 
needs and organizing and operating to meet them By 
living up to this responsibility, we have earned the oppor 
tunity to grow as our market grew. 

Today, more than ever, the opportunity for future 
growth depends on sustaining a high level of performance 
of our service responsibility. That is why, within each Divi- 
sion, we are concentrating on gearing our manufacturing 
and distribution to the defined needs of each market. Ac 
cepting the fact that we are in business in a tough economy, 
facing tough competition, we are emphasizing our ability 
to deliver to every customer the products he needs, made 
the way he wants them, when and where he wants them. 
We back up this emphasis by the location of our manu 
facturing facilities conveniently Close to custome) concen- 
tration and by maintaining delivery fleets equipped and 
routed to fit our Customers’ own schedules. 

And we emphasize that, throughout the Philips organi- 
zation, service is the responsibility of all the men and 
women who make up our organization. It is their efficient, 
painstaking work which produces dependable quality 
products at fair prices. It is their recognition of our cus- 
tomers’ needs that has been the foundation for o with. 
It remains the opportunity for our future. 
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® Directory of 
Manufacturing Facilities 


Alabama 
Hartvelle 


Califurnia 

Anaheim lasco fiburghass 
showers & trulss 

Cucamonga ... windows, doors 

Irwindale... Lau heating, cooling & 
humiditying cauoprient 

Montebello... basco plastic pipe 
& fittings 


windows, doors 


Georgia 
Americus .. 
Americus 

eqinpment 
Cordele Lacco fiberglass 

showers & tub, 
Monticello. aste assemblies, roofs 
Thomasville... interic. sarnishings 


indiana 

Albion. ante Components 

Bristol... range hoods & venting 
equipment 

Eikhart... windows 

Ethhart... axle assemblies 

Elkhart... mobile home and 
recreational vehicle dours 

Indianapolis... Lau heating, cooling 
& humicifyin.g equipment 

Lebanon... tau heating, cocling & 
humiditying equipment, ave 
components 

Michigan City... roofs 


Kansas 
Halstead... roofs, axle assemblies 
Newton... windows 


windenvs 
. fange hoods & venting 
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Ulinois 


foots Maywood insubaticg glas 


rheaters sobiny Aon ; i 
Lnapler;ya tadiana 
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: , MEO TEES UNS tihhart trobele here water 
“tarkssutle winstow >, doors heaters, coupler/;acks, cylinders 


Washingion Texas 
Spokane Imperial wood products Dallas plaste pane fittiags 
Dallas mobile homme water 
heaters, cylinder. cange hoods & 


ating, coolins & 
huridefyiog cquipmert 
ett Malti wood windows 
pitic doors Wisconsin 


Milwaukee Lau Bayley blower 
venting equiptiené 


fRero... lau heating, couboe & Canida ; 
hu naity iy eQunent Kitcheone Jntars Pralips/tau Washington 


COMpOgents Limited Seattle plastic pape ferns 


Belgium Wisconsin 
windows, door Ma. he en amenne law Moarstitrete wwrrdiows eas, ante 


International SA. water heaters, fot} 


cylinders, sheawe 
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Consolidated Balance Sheet... SE 


Philips Industues Inc and Subsichare, 
March 31, 1974 and 1973 


ASSETS 


Current Assets 


Cash (Note 3, 
Account, recenabls 
Trade, less allowance for doubttal accouats 
$773,131 in 1974; $668,199 in 1973 ny: 21,717,963 
Refund of income taxes .. 1,700,005 
Other 458,441 
Inventories (Note 4) $4,659,329 
Prepaid expense oe 672,405 


Curreiit assets 74,366,995 


Property and Equipment 


2,265,749 
Cuildings , 27,162,713 


Machinery an Pegquipment .....-.-.6662055- 34,013,647 


Transportation equipment 7,057,122 
Total : 70,499,251 
Accumulated depreciation 24,992,089 


Property and equipinent : 45,507,142 


Other Assets 


Intangible assets, less amortization 983,098 
Federal income taxes, future banefits (Note 5) 1,505,612 
Deferred expenses, deposits and other 1,766,606 


Other assets 4,255,516 


Total $124,129,453 


See motes to financisl statements. 


$ 2,549,643 


23,267,093 


376,336 
34,956,587 
796,266 


61,967,925 


2,258,509 
22,536,176 
27,114,349 


58,290,796 
20,729,/10 


37,561,006 


1,118,112 
1,652,550 


1,646,347 


4,417,009 


$103,9-46,020 


LIABILITIFS AND EQUITY 


Current Liabilities 


Notes payable, banks (Note 3) .. 
Current portion of long term tiobilitie: 
Accounts payable 


Trade 


Accrued liabilities 
Federal and staie income taxes 
Other 


Long-Term Liabilities (Note 6) 
Other Liabilities 
Minority interest in subsidiary 
Deferred federal incoine taxes (Note 5) 
Other liabilities 


Liabilities 


Shareholders’ Equity (Notes 7 and 8) 

Preferred stacks 

$3.00 series; outstanding, 53,665 shares 

Special, $1.00 issue; outstanding, 736,608 shares 

in 1974 and 736,473 iN 1973 0. cc ee eee eee 
Common stack, stated value $1.00 a share 
Other contributed capital 
Retained income (Note 6) 
Shareholders’ equity 


Total 


See notes to financial statements. 


§ 19,700,937 
778,205 


42,948,160 
193,119 


920,711 
6,492,783 


41,033,935 


35,228,024 


1,757,877 


1,757,877 


78,019,836 


293,325 


3,684,040 
4,824,332 
1,461,131 
35,846,769 


46,109,617 
$124,129,453 


$ 10,100,900 
829,772 


11,978,758 
272,770 


2,995,669 
6,547,039 


32,724,008 


23,558,857 


156,528 
1,254,266 


1,410,794 
57,693,659 


293,325 


3,682,365 
4,973,966 
2,411,085 
34,891,620 


46,252,361 
$103,946,020 
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Statements of Consolidated Income 
and Retained Income_______ 


Philips inclastrie Ine and Subsidiaries 


Years Paded March 31, 19¢4 and 1973 


CONSOLIDATED INCOME 
Net Sales ... 


Cost of producis sold 
Selling, general and administrative expenses 


Income from operations 
Other- -net (principally interest expense)... 0.0.00... eee ee 


Income before income ties . 


Provision for income taxes (Note 5) 


Net Income tor the Year. 


Earnings Per Share (Note 9) 


CONSOLIDATED RETAINED INCOME 


Beginning of Year 
As previously reported 
Restetement for pooling of interests (Note 2) 
As restated 
Net incore for the year 
Retained incoine of pooled companies 
not included in restated amounts (Note 2)............. 
Total 
Cash dividends 
Preferred stock, $3.00 series 0.0... ccc ee ee ee eee 
Speciel preferred stock, $7.00 issue 
Common stock, per share -$.20 in 1974 
and §.19 in 1973 


#potes tu fl aancial statements. 


1974 
$202,580,043 


161,995,118 
31,959,580 
"98,997.0098 
22,3 
3,435,975 


5,186,370 
2,435,041 


2,791,329 


$34,667,190 
224,430 


34,891,620 
2,751,329 


76,078 


37,719,027, 


175,995 
736,696 


959,347 
1,872,238 
$35,846,789 


1973 
$216,031,455 


172,090,325 


15,050,174 
2,283,201 
12,766,974 
6,131,798 


$ 6,645,175 


$29,990,182 
99,195 
30,089,377 
6,635,175 


36,724,552 


176,055 
735,967 


920,910 


$34,691,620 


66a 
Statement of Changes in 
Consolidated Financial Position... 


Philips industries Inc aad Subsich uses 
Years Fade ds tach 31, 1974 and 1974 


Sources of Working Capital 
Net incur e tar the year fas § 2,751,329 $ 6,635,175 
Charzes ty ince. ne not requiring use of working capital 


PEEP cog Gaines nds 3 Wiatens r 5,544,460 


Dee isinas (or deposit. 4,919,455 
Yravision for emortizabon 89,405 G7 865 
beders] mcome toxes, future benefits and deferrals 659,949 424,30] 
Minority interest in income of subsidiary 17,041 23,726 


Working Capital irom Operations 9,053,204 12,096,585 
Decrease in working capital... 658,910 
Proceeds from long-terrn borrowings 12,975,994 1,489,204 
Stock options exercised and stock bonuses 126,787 480,698 


Disposals of property aad equipment, net book value. co cu6.2. os 1,567,222 882,295 


Total 


Uses of Working Capital 
Increase in working capital... S 4,081,143 


Ss 


$11,964,022 


Cash dividends on preferred end common stoce. 1,672,225 1,632,932 


Properly ancl equipment additions aes 15,058,158 


Payments on long-term liabilities and 
1,305,827 831,467 
190,000 66.667 


Purchase of treasury shares... eee eee ee 234,700 
12,141 OTK 60-4 


24,723,207 $15,613,692 


changes 17 current portion 


Acquisition of minority interest 


Other uses ... 


Total $23, 


lacrease (Decrease) in Working Capital 

S 2,609,157 $ (649,074: 
212,975 (9,695) 

9,702,742 3,519, 16 
(125,798) 171,374 
(9,600,937 (4,100,000) 
51,567 (38,012) 
(899,771) 867,025 
2,129,214 (419,693) 


Accounts receivable 

Inventories 

Prepaid ExPeEMses ......- 6. ce eee re creer erereeeserees 

Nates payabie 

Current portion of long-term liabilities 

Accounts payable ...... 0s cece eee cere ner n rene rene recente 


Accrued liabilities 


Total . > 


4,059, 143 (658,919; 


See notes to Haaacial statements. 
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1, Summary of Signiticant Accounting Policies PENSION AND PROTIT SHARING PLANS 


PRINCIPELS OOF CONSOLIDATION 
The consolidated financial statements include the ac- 
counts of the Company and all subsidiaries, excepyas 
stated a Note 2) AL! significant mlercompany ac- 
counts and transactions have been eliminated 

The accounts of foreign subsidiaries, which are not 
maiesel in the aguregate, are translated into dollars 
ei appropriate cates of exchange. 
INVEN TORTES 
Inventories are valued at the lower of Cost or market. 
Cost is determingd prncipally by the first-in, fitst-oul 
nethod using spe ifie identification, average or 
stanclard costs. 


PROPERTY AND) DEPRECIATION 

Property, plant and equipment are carried at cost. 
Expenditures which catend the lives of property and 
Major improvements arc capitalized. Gains and losses 
resulting from retirement or disposal of properties 
are reflected in income. 

For financial accounting, straight-line depreciation 
has been used on property acquired since April 1, 
1968 and, as to transpe: tation equipment, since April 
1, 1972. Previously, accelerated depreciation meth 
ods generally were used, as allowed for federal in- 
come tax purposes. Estimated service years are: 


Median Range 


Building and improvements 5 --40 
Machinery and equipment 3-~12 
Transportation equipment 3-6 


INTANGIBLE ASSETS 

Intangible assets, consisiing principally of patents and 
trademarks acquired from others, are caiied at cost 
and are amortized over their legal lives. Purchased 
poodwill is amortized over ten year periods. Fxpend- 
tures for patents, product developmeat and start-up 
costs of new facilities are charged to expense as 
incurred, 


INCOME TAXES 
The Company intends to file a consolidated income 
tax return in 1974. In prior years, separate returns for 
each Company were tiled and the tax benefits of 
operating loss Carryovers of certain subsidiaries were 
recorded where realization was considered assured. 
Deferred income taxes are provided for timing cif 
ferences between financial and taxable income, re- 
sulting principally trom the use of accelerated 
depreciation methods wherever possible for tax puy- 
poses. Invesiment tax credits generally are recorded 
Inthe year in which the related assets are acquired, 


The Company has various pension and profit sharing 
plans for the bencit of eligible employees. Current 
service costs and the amortization of past service 
costs are accrued and tuinded annually. Past service 
costs are being amortized over 20 and 30 year peri- 
ods. The profit shaung plans generally ave funded by 
voluntary contibutions to trusts, although a nominal 
amount has been accrued for certain untunded profit 
sharing plans. 


. Acquisitions 


During the fiscal year 1974, the Company acquired, 
in pooling of interests transactions, the Cherokee 
Batting Company, Inc. and the TaylorMade Corpora 
tion i exchange for 25, 040 shares and 99,993 shares 
of common stock, respectively. 

The financial staternents for 1973 have been re- 
stated to taclude only the accounts of TaylorMade. 
The effect of the acquisitions on the accompanying 
financial statements is not material. 


. Cash and Short-term Notes Payable 


The Company has agreements with various banks to 
provide short-term lines of credit up to $22,650,000 
at the prevailing prime interest rate. The agreements 
do not specifically require that sinimuni deposits 
be maintained; however, the Company informally 
maintained compensating collected bank balances 
averaging approximately $2,609,000 during the year 

During 1974, the tnaximum short-term notes pay 
able outstanding at eny month end was $19,650,000 
and the average was $14,169,000; interest ranged from 
6% to 10%. 


inventories 
The classification of inventories below is based on 
physical inventories taken principally at the end of 
February of each year 
(It Thousands) 
197-4 1973 
Raweittaterials. « o.ccci3 54a dears os $27,271 $21,421 
Work in process .... 8,001 
Finished products 9,387 


$444,659 


Income Taxes 
The provision for income taxes includes the follaw- 


ing Components: 
(In Thousands) 
1974 1973 
Current income taxes $5,707 
Deferred tncome taxes 50 623 
Future tax benefits 


Total 
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5. Income Taxes (Continucd) 7. Capital Stock and Other Contributed Capita! 


the reconciliation of theoretical tax expense at the 
statutary rate af 48%. swith the provision for income 
iaxcs is as follows: 
(In Thousands) 
1974 1973 
Theoretical tax expense $2,489 $6,128 
Increases (decreases): 
Investient tax credits . 
Stale income taxes, 
less federal tax benefits 
QOiher, net... 


Provision for imcome taxes 


At March 31, 1974 the Company had $1,505,612 in 
future tax benefits available of which $587,000 ex- 
pires March 31, 1975 unless utilized; the remainder 
expires March 31, 1976 through 1978 


6. Long-term Liabilities 
(In Thousands) 
1974 1973 
10% Notes, due August 1, 1977, 
unsecured, redeemable at par 
on or after August 1, 1975 .... $15,000 
Capitalized lease obligations, 
payable in installments to 
1993, interest from 4% to - 
84%; (Note 11) 13,936 6,281 
Notes payable, unsecured, 
due 1993, interest al 844%... 5,000 
Sinking Fund Debentures, due 
in 1978, 1979 and 1982, 
interest at 642% 
Other loans, due from 1975 to 
1961, interest from 4% to 


$15,000 


9345, principally unsecured, . 
Fotal 36,006 
Current portion 778 


Long-term portion $35,228 

Total interest expense was $3,774,000 in 1974 and 
$2,603,000 in 1973. 

Long-term debt maturities and sinking func re- 
quirements are: 1975, $778,000; 1976, $780,000; 1977, 
$742,000; 1978, $15,914,000; and 1979, $752,000. 

The loan agreements restrict retained income avail 
ehle for dividends to approximately $3,806,000. 


Preferred stock issues are cumulative as to dividends 
and have liquidation preferences and stated values of 
$5.00 a share. The authorized number of shares is 
2,009,000 as to Preferred Stock and 792,227 as to 
Special Preferred Stock, including 162,892 and 55,196 
shares, respectively, which are permanently retired. 

Each $3.09 series share is convertible into bwo com- 
mon shares and may be called for redemption at $75, 
Each $1.00 special share is convertible into 1.23 com- 
mon shares and may be called for redemption at 
$37.50 atter September 30, 1974, 

fhe authorized nuinber ot common shares is 
10,090,000 and the changes in outstanding shares 
during 1974 are: 


‘ Shares 
Outstanding, March 31, 1973 4,873,973 
Poolings\of interests (Note 2): 
TaylorStac le Corporation 553 
Total 4,973,966 
Cherokee Batting Company, Inc....... 25,040 
Purchase of treasury shares (203,700) 
Executive Stock Bonus Plan 
Other stock bonuses 


At March 31, 1974 there were 176,674 common 
shares held in the treasury. In addition to shares re- 
served for the stock option plans, 22,974 common 
shares were reserved for issuance under the Executive 
Stock Bonus Plan and 1,0? 3,603 shares were reserved 
for conversion of preferred stock. 


Changes tn other contributed capital are: 


1974 1973 

Beginning of year $2,411,085 $1,949,223 
Cominon shares purchased. (1,031,000) 
Conversion of preferred... . 
Stock options exercised .... 117 
Stock bonuses, 29,026 and 

19,048 common shares .. . 
Transactions related to 

pooled companies 


40,836 
310,366 


95,969 125,914 


(15,040) (15,254) 


EAC OF year. coca 4 6 
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8. Stock Option Plans 


The 1964 Pmployes Stock Option Plan authorizes the 


to purchace 705,000 common 
1 
' 


* ’ $ j » 
Aare Value on ta date of erent! 


a5 00 Gades uacer Option is 


At arch $4: 
Quistandioe 
Option price 
per hare 
baereisable 
For the ficcal year: 
Fxercised cca 26,000 
Granted 40,900 66,450 
Cancelled ... ... 49,750 25,800 


There are 700,000 unissued common shares re 
semed ier issuance under the 1974 Stock Option and 
Sustained Performance Share Plan approved by the 
hoard of Direciory on March 28, 1974, subject to 
ratification by the Sharcholders at the next aunual 
meeting. Unde tne plain, non-qualified stock options 
may be vranted in exchange tor options granted un- 
de: the 1954 Plan 

Options to purchase Special Preferred Stock at $5.45 
a share were exercised for 335 shares in 1974 and 674 
shares in 1973; po options are now outstanding. 

~ 
Earnings Per Share 
Farming. per conmon end common equivalent share 
ere based on the foilos HiZ: 
(in Thousands) 
1974 1973 
Earnings avaieble to common: 
Net income . $2,751 $6,635 
Preferred dividends: 
$3.00 sedies . (176) (176) 
(736) 


$1,339 $6,459 


Average shares outstanding: 
Common 4.846 4.949 
Dilutive common stock 
equivalents fa) (c) 917 
Basis for primary earnings 
per share . 4,846 5,866 
Other dilutive stock options 


Basis for fully diluted earnings 
per share 4.646 


fa) The Special Proterred Stack, $1.00 Issue, and 
certain stack Options are considered common 
stack equivalents. When the effect is dilutive, 
common stock equivalents are included as 
shares outstanding in the computation of pri 
Wary Carnings per share 
lhe Preterscd Stock, $3.90 Series and stock 
options issued through May 31, 1959, are not 
considered ta be common stock equivalents 
and enter into the computation of fully diluted 
earnings per share only when the etfect is 
diiutive, 

i The nuraber of common shares tachacies! fou 
dilutive stock options is reduced by shares as- 
sumed to have been purchased with the pro- 
ceeds from the exercise of options. 


10. Pension and Protit Sharing 


The unfunded past service cost of the peosion plans 
at March 31, 1974 was approxinuately $970,000, Total 
expense tor all plains anrounted io: 
(In Hhousands) 
1974 1973 


Profit sharing 00. .4¢c.0 04 00545 $339 
Pension plans ....... re j 122 


Leases and Other Commitments 
A financing lease is a lease which, during the non- 
encellable penod, either covers 75°%/o or more of the 
economic tife of the property or has terms which 
assure the lessor a full recuvery of his investment at 
the inception of the lease plus a reasonable return 
on the use of the asset, Al material financing leases 
have been capitalized ond are included in long-term 
liabilities. Total lease anc reatal charges are approxi 
mately as follows: 
(In Thousands) 
1974 1973 
Lease payments on capitalized 
leases ... Nesuoo, JOS 
Net rental expense, noncapitalized 
leases and other: 
Real estate 491 
Equipment and other 373 


Fotal $1,667 


Lease commitments, excluding capitalized leases, 
for plant facilities and equipment are approxiunately 
$376,000 in 1975, decreasing to $53,000 by 1979. 


The Company has commitments of approximately 
$3,500,000 to acquire or complete construction of 
new facilities and equipment, 


Accountants’ Opinion. 


HASKINS & SELLS 


Cerified Public Accountants 
Dayton, Ohio 


To the Directors and Shareholders 
of Philips Industries Inc 


We have examined the consolidated balance sheet of 
Philips Industines Inc. and subsidiarios as of Mor hd, 1974 
and 1973 and the related statements of Consolidated in 
come, retained incume and of changes in financial position 
for the years then ended, Our examination was made in 
accordance with generally accepted audeinyg standards, 
and accordingly included such tests of the accounting rec 
ords and such other auditing procedures as we considered 
necessary in the circunistances 

In Our opinion, the accompanying financial statements 
present fatdy the financial position of the Corpames a 
March 31 7 and 1973 and the results of their opeta- 
tions and anges in their financial position for the 
years then « iced, in conformity with generally accepted 
accounting principles applied on a consistent basis 


Khahinwr Keble 


May 16, 1974 


Ten Year Highlights 


meen eresemeter nate nner temuan en tamara hen nmi ces openness meesnasnnaie-nomer 


Branch and Statotical Summary 
Years Faded March 31 (a) 


For the Year (Doliirs in Thousands) 


ad $216,031 $186,701 
Moowe D-fore inceome taxes... Era 186 12,767 12,564 
Seu IOMe . atk a 6,635 6,477 
: 6,459 6,299 
4,915 4,104 
11,964 7,625 

14.3%s 15.9% 


At Year End (in thousands) 


Working Capital $ 33,333 $29,244 $ 29,749 
Property end equipment 45,507 37,561 31,112 
Total assets .. 124 $29 10 3,916 92,933 

35,228 23,559 22,641 
Sharcholders’ equity 46,110 46,252 40,779 


Other Statistics 
Number of employzes 5,271 6,203 6,018 
Number of manufacturing plants 42 40 40 
Manufacturing space-- Thousands of ; 
square fect : 4,215 3,620 3,403 
‘ 8,669 8,096 6,983 
Common shares outstanding 
(in Thousands): 
Weighted average, including common 
equivalent shares 5,866 
At year end 4,974 


d 


Per Shara 


Earnings per comrson and common 
equivalent share. . 

Earnings per common share assuming 
full citution 


(a) Data for companies acquired in poolings of interests are gencsaily included for the year in 
which the poolings occurred and the pre eding year 
(ob! Comparable information not available. 


(c) Based on shares outstanding at year-end including preferred shares as if converted to common, 


1970 A 1968 1967 1966 1965 


$137,216 $123,894 $58,396 $39 820 $34,989 $16,573 

9,906 12,516 5,427 ; 1,838 2,756 1,088 

4,642 5,995 2,815 1,006 1,690 569 

3,046 4,463 5,617 2,637 884 1,377 569 

3,049 3,467 2,554 1,308 1,073 759 393 

6,726 11,2265 8215 3,620 2,179 1,473 1,028 
n 14.1% 20.2%, 29.595 18.7 % 50.3% 32.4% 


$ 10,420 4 14,530 § 5,390 § 3,061 $ 2.052 
26,226 18 947 7,873 4,561 3,534 
69,096 59,442 24,149 13,738 12,117 

6,316 §,790 4,816 2,666 2,456 
32,897 29,666 9,450 - 5,384 3,357 


4,445 4,226 1,477 
36 33 13 


3,180 2,663 626 
4,611 2,070 1,628 


2,894 2,567 
2,961 2,601 


Corporate Directory 


Directors 
Jesse Phitips, Chairman of the Board 
of Director and Chief Executive Officer of the Company 
Jatoes G. Boden, Retired, 
Former Chairman of the Buard of Malta Manufacturing 
Corapany, lac, a wholly owned subsidiary 
(nosya Division) of the Compeny 
Harold H. Croghan, Secretary 
and General Counsel of the Company 
Robert Levenstein, President 
and Chief Operating Officer of the Company 
Carol F. Levitan 
Donald Mossey, Retired, Former President of Venthine, Inc., 
awholly owned subsidiary of the Compeny 
Doaald £. Rei helderfer, Retired, Lormer President 
of Armco Steel Corporation 
Milton Roisman, Retired, Former Secretary- Treasurer 
of the Company 
George E. Shees, Retired, Former President of the 
Dayton Division, McCall Printing Co. and 
Vice President of McCall Corporation 
James £. Snyde:, President of CLC of Ameiica, Inc. 
J. Mack Swigert, Partner 
Taft, Stettinius & Hollister 
Louis Wozar, President of Tait, Inc. 


Officers 
Jesse Philips, Chairman of the Board, and 
Chief Executive Officer 
Robert Levenstein, President and Chief Operating Officer 
Harold Croghan, Secretary and General Counsel 
Harold Farris, Vice President, Personnel anc 
Industrial Relations 
Gerald Garbacz, Vice President, Finance and Treasurer 
John Kloap, Vice President, Manufacturing 
Norman Emmerich, Vice President, Contro!ler 
Edwin Ryan, Assistant Secretary and Counse! 
Lee Fister, jr, New Venture Manager 


LASCO INDUSTRIES DIVISION 
Roderick Lynch, Chairman 
Michael Cafarchia, President 
Roy Eastman, Vice President, Sales 
Villiom Reid, Vice President, Mantufac turing and 
Encineering 


LAU INDUSTRIES DIVISION 

Peterson Necbit, President 

Char'es S. Brown, Vice President, Marketing 

edward H. Richards. Vice President, Manufacturing 

Harold F. Farquhar Vice President, Technology 

lack Mayo, Industrial Relations Director 

Richard £. Kuster, Director, Materials and Manufacturing 
Systems. 

Joke R. Lowe, Director, Manufacturing Engineering 

Jock AL Scnulz, Controller 

Ropert L. Strouth, President, Philips-Lau Products ltd 

Chases fooman, Managing Director, Lau International S.A. 


MALTA DIVISION 

Herbert Gerhard, President 

Gene Adams, Controller 

James Hartman, Engineering Manayer 

Gerald Moore, Marketing Manager 

Jack Wilson, Industral Relations Manaver 

Eldon Claycomb, General Manager, Imperial — 
Wood Products 

Joseph Scalzo, General Manager Twin Pane 


MANUFACTURED HOUSING/RECREATIONAL 
VEHICLE COMPONENTS DIVISION 

Robort Brethen, President 

Joseph Daher, Vice President, National Account Saies 
George Hagman, Vice President, Marketing 

Richard Muatlen, Vice President, Finance 

David Palmisano, Vice President, Manufac turing Services 


Appliance Group 
George Beam, Marketing Manager, Jetglas Water Heaters 
Theodore Steets, Vice President, Product Manager, 
L-P Gas Cylinders 
Robert Mangas, Product Manager, GP Products 
Dan Boyd, Vice President, MH/RV Division, 
Product Manager, Mobil Temp 


Axle/Roof Group 
Richard Dexter, President, Dexter Axle Company, —- 

Inc., Group Manager 
Jack Elliott, Product Manager, Axles 
Lloyd Oswald, Product Manager, Roots 
Robert Chirakos, Operations Manager 

‘ 

Door/Window Group 
Jack Barben, Group Manager 
Leshe Randall, Window Product Manager 
Richard Kemper, Door Product Manager 
David Dunn, Operations Manager 
James Pelton, Operations Manager 


Ventline Group 

Harry Hunt, President, Ventline, Inc., Group Manager 
Deen Welker, Vice President, Engineering, Veniline, Inc. 
Ernest Baker, Product Manager 


PHILIPS INTERIORS DIVISION 
Grady Davis, President 

Leon Taylor, Vice President, Sales 
William Walker, Controller 

Emory Autrey, Design Manager 


Transfer Agents 
Morgan Guaranty Tr. Company of New Yo » 
The Third National Bank & Trust Company, Dayton, Ohio 


Registrars ; 
Morgan Guaranty Crust Company of New York 
Winters National Bank & Trust Company, Dayton, Ohio 


stockholders, to whom the report is addressed. It is not a part of 
reports Not atencded aoa rep csentabon, prospectus or 
Hor nesadition for the sale, og to induce the purchase 


Tins report is published solely to suppty informaton abut the corporation te present 
the proxy sahottiog material being sent to stochholde and is not to be wed as such Also the 
circulic in re pect to any security, and 1 nut tramunitted in cornection wath amy sate, olfer tes 
of any seconty of Philips Industries Ine, 
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AFFIDAVIT OF H. H. CROGHAM (SUPPLEMENTAL) RE STATEMENT 
OF 5-15-75 (Filed July 9, 1976) 
UNITED STATES DISTRICT COURT 


SOUTHERN DICTRICT OF NEW YORK 


FRAMEN STEEL SUPPLY CCMPANY, INC., 
Plaintiff, 
-against- 
PHILIPS INDUSTRIES, INC., 


Defendant. 


HAROLD H. CROGHAN, being duly sworn, deposes and 


1. I am Secretary, Treasurer and General 
Counse) of Philips Industries, Inc. ("Philips"), a 
corporation organized under the laws of tne State of Ohio 
aod having dts principal place of busaness in Dayton, Ohio. 
L am familiar with the scope and nature of Philips’ 
business and certain matters referred to in the complaint 
of Framen Steel Supply Company, Inc. 

2. On May 15, 1975, I submitted an affidavi- 
to this Court in support of Philips' motion to dismiss 
this action for lack of personal jurisdiction. Paraaraph 
7 of my affidavit included the statement: "No officer, 


director or employee of Philips resides within the State 


of New York and Philips’ shareholders' and directors' 


meetings are held in Dayton, Ohio.” 

3 Information has recently come to -tenticn 
which leads me to believe that this stacement wa. cosrect 
in one respect. I submit this supplemental affidavit in 


order to state the facts as I now understand them. 
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Pokrvew tly thea weenes ssunboma t tard 
to Plaintiff's counsel at the deposition of Donald Hinman, 
a vice president of a Philips division. 

4. Of Philips’ approximately 3,900 employees 
{in the U.S.A., Belgium and Canada), three employees 


maintain personal residences in New York. One of these 


employees has resided in New York since April, 1975, one 


has resided in New York since June, 1970, and the third 
has resided in New York since his employment by Philips 
in February, 1960. 

5. These employees with current residences in 
New York are saics personnel whose area of responsibility 
includes territory outside of New York. 

6. To the best of my knowledge, none of the 
other statements contained in my affidavit of May 15, 1975 


were or are in any respect incorrect. 


—flarold H. Croghan 


Sworn to before me this 


r 
30 day of Vausary, (976. 


“Notary Public 


AFFIDAVIT OF PAUL CLINE (Filed July 9, 1976) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, 
~against- 
PHILIPS INDUSTRIES INC., 


Defendant. 


STATE OF OHIO 


COUNTY OF MONTGOMERY 
PAUL CLINE, being duly sworn, deposes and says: 


) 
: SS.: 
) 


Ll. I em Director of Employee Relations cf 
Industries Inc. ("Philips"), a corporation organizec 

laws of the State of Ohio and having its principal 
business in Dayton, Ohio. I am tamiliar with the 

of Philips' business. 

Philips' approximately 3,960 employees, my 
research reveals three ployees maintain personal residences 
in New York. One of these employees has resided in New York 
since April, 1975, one has resided in New York since June, 
1970, ané the third has resided in New York since his employ- 
ment by Philips in February, 1960. 

3. These employees with current residences in 
New York are sales personnel whose area of responsibility 


includes territory outside of New York. 


Sworn to 


4 day 


\ 


icilnameeminaiapnnceenieincascts-laieiligSin Meat anki 
Notary Public 


DEPOSITION OF DONALD D. HINMAN, JR., VICE-PRESIDENT OF 79a 
MARKETING OF LAW DIVISION OF PHILIPS INDUSTRIES 
DATED DECEMBER 9, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintif{s, 
~against~ 
PHILIPS INDUSTRIES, INC., 


Defendant. 


48 Wall Street 
New York, New York 
December 9, 1975 
10:00 A.M. 


EXAMINATION BEFORE TRIAL of DONAID D. HINMAN, JR.. 


taken pursuant to notice, held at the offices of 


Sullivan & Cromwell, Eaqs., at the above time and 


Place, before a Notary Public of the State of 


New York. 


ACME REPORTING SERVICE 
SHORTHAND AND STENOTYPE REPORTERS 
NOTARIES PUBLIC 
140 Nassau STREET 
NEW YORK CITY 
Tecernones: BEsxman 3-0664-0668-0666 
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Appearance & 
BASS, ULLMAN & LUSTIGMAN, ESQS.. 
Attorneys for Plainti cf, 
747 Third Avenue, 
New York, New York, 
BY: SITELDON LUSTIGMAN, ESQ. 
SUT.LIVAN « CROMWELL, ESQS.. 
Attorneys for Defendant, 
48 wall Street, 
ew York, New York, 
DAVID OLASOV, FSQ.. and 
YAVID TULCHIN, FSQ.. 
of Counsel. 


IT IS STIPULATED AND AGREED by and between 
counsel for the respective parties hereto that 
the sealing, certification and filing of the 
within examination be, and the same hereby are 
waived; 

IT IS FURTHER STIPULATED AND AGREED that 
the within examination may be signed and sworn 
to before any notary public or an officer author- 
ized to administer oaths with the same force 
and effect as if signed and sworn to before a 
Clerk of this Court; 

IT 18 FYIRTHER STIPULATED AND AGREED that 


all objections except as to the form of the 


question be, and the same hereby are, reserved 


to the time of the trial; 


ACME REPORTING SERVICE 
100 NASSAU ST./NEW YORK N.Y{(212) 288-0084 


8la 3 
ry {S PURTHER STIPULATED AND AGREED that 
a cooy of this deposition shall be furnished 
to the sttorneys for the defendant by the 
attor:;o,. for the plaintiff without charge. 
ALD D. "4 XINMAN, J R., called ag a 
witness, being fixst duly sworn by a Notary Public 
of the State of New York, «as examined and testi- 
fied as follows: 
EXAMINATION BY 
MR, LUSTIGMAN: 
Q State your name and addse.s. 
Donald Pp. Hinman, irv.g home address or business? 
Q Sus iness. 
2027 rome Avenue, Payton, Ohio. 
iz. OLASOW: Refure you vroceed, there is 
one statement that was made in the affidavit of 
Mr. Crogan that we have reason to believe, and 
oght to be corrected in one minor respect. Tf 
want to do that om the record hefore you procesd. 
MR. LUSTIGMAN: Okay. 


MR. OLASOV: In his affidavit, Mr. Crogan 


we 
states, émorg cther things, that anew dizector, 


officer or employee waintained residence in 


ACME REPORTING SERVICE 
140 NASSAU ST./NEW YORK N.Y./(212) 233-0684 
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aw York. That is correct, as far as the direc- 


tree 


. and officers tre concerned, but we have since 


earned that of *he thirty-five hundred to eight 


-houdaci omplevees, there have been, from time to 
‘ime, oo chiiice Tudustries, there is at least one 
employes whe jc s sajes person who maintains his 
srivate residence in Syracuse, New York, and his 
nane is John Schuster. I am told that he moved 
to New york the third week of April, 1975. We 
understand there may be also for malta, another 
division of Philips Industries, another sales em 
vloyee with territories covering in a number of 
etates who maintain a residence in New York, and 
ie @ wntly lives in Utica, New York, and his 
1ame .4 James Doolittle. Actually, he lives near 
Jtica. He lives in Barnesville, New York. 

MR, LUSTIGMAN: What division was Mr. 
Scrutster in? 

Mp. OLASOV: Lau. I don*t have the dates 
on which Doolittle may have been there, and I 
soint ovr “7Aat these are sales cover195 authority, 
not only in New York, but in the case of Schuster, 
apparently in six or seven other atates. For wha 
it is worth, I wanted you to he aware of that. 

Mk. LUSTI MAN: That would be paragraph 


ACME REPORTING SCRVICE 
140 NASSAU BT.JNEW YORK N.v./(212) 288-0084 
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SEVENTH of the affidrvit? 


MR, OLASOV: Yes, in that one. 


Hinman, wear was vour position with 


gresident of mrteticvs for the Lau Divi- 


wial tyve uf oredects are wanufaciarea and 


the Yau Division. 


A vrincipally, we «. $ana nd | lowers and comauonents 


thereof and a iine of power humie@ifiercs, residential typ 


umicafiers. 

I take ir tnat the Leu Division, 78 well as the 
ether divisions 18 a wheily owned subsidiary cf Philips 
Industries. 
rn rey are an oprating division 7s oppesed to | sub- 
widiery. That is the way 1 understand it. 

‘g Could you, basically, tell us what the differ- 
entiations are and wnat comprises nilips Industries? 
You wean -< 

mr, OLASOV: You might give him the names. 

whet is vhilips -- 

MR, OLASOY : ‘nd whan they do. 

MR. LUSTIGMAN: Yes. 

Prinerpe ly Pidlipe® Tielust.ies is broken down in t 
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four 6 t.aty Divisions. The largest of which in 
mobile cow ve@creatacnal -ehicle tYivasion, and the next 
iafuest i9 the (au DiviBbion. There are two otner divi- 
siecas called “ajta and Glascow, M-a~-l-t-- and G-)-a~-s-c¢-p-w, 
Ant thos are the munes vou want me to qo into as ‘to wha 
thes de: 

8) ves. 

Mobpite Lome recreational Ativision is orincivlly 

snp ier of comonnpents to the original equipmert manp- 
of mobile heres, winders, doors, axles, roofs, 

various cther things thir qo tate nmurlidina a mobile home 
They Ao not build a tots? home, but supply the manufactu 
rerg the camanonents. 

Malta makes ine f, principally, wooden 

«nd doors thet re « to the residential home 
rion narket. 

Tlascow is «9 company that iaakes plastic mate 
rials; weincipally, they intke plostic Fittings for ores- 
Bure tye Fittings, S9io2tngs. They lsc make residen- 
tial orndanets Yike shower and tub enclosures that are 
miffed in a one-oiece foyrme of thing, Those are the 
prince inal thinds thev nake and the rau pivision, which 
is the one Tt am associate’ with, the biggest part of it 


is wai: selting te original equlorent manufacturece the 


type of »covie that make heating and ventilating air con 
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swing e@gqovapment and we sell them the components, the 


rst 


vwiower that aoes jm thetr unit. We also sell to, 
and secvice Gar?rs for that same field. 
@ jine o7: i:miustrial ventilation fans that 
coumerciat ayvocations and the resi-| 
vential “amidifier product é shin as 801d under our 
rape and through Sears. 
now ona have you peen connected with the 


Dut. 28 


? . 
Larkee dive nif fears. 


Necemher of 1474. 


bic you replace Charjes Brown? 


{ 
j 
{ 
1 
How long have you been vice oresident. of 
{ 
4 
4 


ts Mr. Brown still with the company? 


aefore sminy to testify today, were you given 
{ 


: 
ay (usttauciione as (o wiat the deposition was ehout ? 


We discussed, yesterday afternoon, 1n general what 


Cle Ses eer, 


4d Except for those discussions you had with ! 


your counsel, did you dascuss your coming here with anyon 
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ith Harola Crobin, whe is our corporate secretary 
dia treasurer and genera) counsei. 

Q +2 you asked to check any records tolook fo 
wiey Bariieu,<« > type of data? 
4 Only that | was toi* that I would probably be asked 
questions like to what extent do we du business in the 
State o¢ New York and be prepared to answer suck question 

2 Ane in preparation for answering such questio 
didé you consult any cor ~:ate records? 

To gome extent, ves. 

J what corporate records did you consult? 
A { enasulted net cerporate records, but our division 
gales starietics that are computerized printouts, that 
Bort of thing, séies statistics. 

These are computer printouts of the sales of 

Lau Division? 
A These are Lat Division sales only, yes, and cnly th 
cnes : looked at were asked if someone else would look at 
it for me, relutive te the OEM, the sales to original 
equioment manufacturers. 

Q So, actualiy, am I correct, you did not look 
at any figures of sales ror .eplacement parts? 

MR. OLASOV: ‘nat's whet he said. He said 


he didn't consult recaurds. 
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“TR WITNESS. Those are the ones we had the 


tor. Y ti3 a38k questions of sales managers 
these other  ycoues as to approximately what were 


tuies and tioocugh what channels in those other 


‘oy what period of time did you make this 

inqaary ’ 

orimarily, the first six months of our fiscel year 

te the most recent data we have and that was begin- 
ning AQF. — 5 that would be April to Seotember. 

wd Did you make any effort to check any figures 
for the ysars 1973 or the years 19742 

Very ~- 1973, no. I tan't aive you figures for 
1974 eft the too of my head. 


Q Are thers records at your company which would 


| 
| 
a 


irdicate tnesales figures of all oroducts sola for the year 


' 
'O742 


The gales figures of all products sold anywhere to 


anyone, 8 that whatyou are asking? 


H 
| 
i 
| 
| 
| 
i 
| 
| 
| 
\ 


Correct. 


| 
| 
\ 
| 


a ‘ure, there is total sates statistics of the, you 


know, the salea results of the fiscal year. 
Are these sales records in any way broken 
hy any yeogranhica! baaia > 


{ 
| 
i] 
{ 
Some of them are mre difficertt to obtain than othefs. 
! 
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tin the OFM are:, they are ruugh ose. and 
are sva..able by salesmen by account. If you foliow me, 
in ecner wor’s, every salesman has 2 list of accounts, 


and those accounts we know how many dollars 4re aid to 


wach. accuu:t. 

Q Does your division, in mexing sales, sel) onl 
through house salesmen or salesmen employed directly by 
the company, or do you 2180 make 3ales through distribu- 


tore and agents? 


MR. OLASOV : Sales representatives. 


talking about. 

Q Ye the “ame thing true with the other divisio 
of Phitios rndustries? 
A I can't epeak for all of the other divisions of 
Philips induatries in genera xX woule suspect they go 
both ways, but I dor't really know. In other words, I 


can't say whether they ace all direct salesmen or all 


nr NR 


marukacturers reps or, you know, 
Q In any event, your division sells through 


direct salesmen and 4isa through manufacturers ceps ? 


acer ce een en tr ann A 
ns IP ET tI 


A That’s correct. 


tv 
a 


w 
a 


dow many saleswen are employed by your 


MR. LUSTIGMAN Ox representatives. 
THE WITNESS: We go more than one way, depend 
ing upo;n the marketing group and products that we a 
| 
| 
| 
i 
| 
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DacLect salesmen: 
; yes. 
Poo owimarely ten. 


Would the seme be true for the years 1973 and 


A Geuecaliy, it wouldn't. have been any more than 
twelve. [it wigt have been as hiyr as twelve at one time 
are 421 OEM sSa@iesmen that are 
Now, tex we 2ay OEM, as distinguished as = 
A As distinguished as from the other groups. I men~ | 
tinned one group of which goes after market sales replacet 


ment oarts and humidifiers. ‘They are sold to manu factu- 


manufacturers elso, and we call them, generally, whole- 


rers' y2cresentatives who sell our line and several other| 
i 
| 


salers, who then stock the parts for the trade and that 
sort of tidng. There ia another iaarketing group which 
we cali gayley Propellair, B-a-y-l-e-y ioptecte a teet aioe 
Q What is sayley Propvellair? 
A whey make industria? ventilating fans end sell them 
“hroug? minufacturers* representatives to industrial and | 
“. mercial ventilating systems. | 
2 ts that .art of your division? : 
vea, but it’s entirely a separate marketing group. 
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there are approximately eighty offices,egive and ‘ake a 


few in sayley rropellaic. 

\. Eighty off tcea’ 

A Man ifacturiry  ,eoresentative firms that we deal 
thioodt «. a nationa) b%as.a@, ail of whom represent our 
Line as > miner or major 7ase, as the case may be. 

Q iow, Of the saiesmen that are directiy em- 
oloyed by your Jivision, *#re these salesmen give: specific 
tery iteories? 

yes. 


iw How many salesmen in the New York territory? 


G and who is that. 


MR. OTASOV: He is the fellow that moved to 
New York Last April. 
THE WITNESS: He was mentioned earlier. He 


moved there and was new to the field at that time 


| 

vYnac is John Schuster, who lives in Syracuse. 
| 

| 

| 


and, of course, you 4re interested in the territory 


he covers. | 
Q Yes. | 


A All of the State of New York, Vermont, New Hampshire, 


ne ee ne ee nn 


eS SS 


Maine, Connecticut, Massachusetts, rhode Island, and 


northec: New Jersey. I think I snould give you all of 


w 
> 


w 
wn 


i 
| 
the New england States. | 
! 
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« Prior to Mr. Schuster, I take it, there was 
another salesman that was reaponsible for this territory? 
A That's correct, and he was located in New Jersey. 

Ve He sold to the New Yorx area as well as the ~ 
A Covered che same geographical territory, but chose 
to cover from the tocation in New Jersey. it is not a 
tai office or a Philios office. ‘They work out of their 
house and travel thet: territory. 

*) And they seli the different Lau products? 

A Those that are applicable for heating, ventilating 
and uir conditioning products thzt are going to be used. 

Q Te your knowledge, do the other divisions of 
Phitigs alao have salesmen who cover the New Yorx terri- 
tory ” 

A 7 have no direct knowledge of what they do. 
get that in this letter. 

Q Which lette: is that * 

MR. OLASOV: This is a letter between counsel. 
{HE WITNESS: ‘The information we gave to you 
at the beginning where there was a man in utica 


that we ust found out to be that worked for the 


Malta Division and, as far as the mobile home 


recreational division and how they sell, I think 


Jim is best qualified to speak, because that is his 
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region, 


G But is it your impression that the different 
divisiors of Philies Industries 2180 have salesmen that 
cover the New York territory? 

MR, OLASOV: 1 think he answered the underly 

Question, His impression doesn't add anything. 

Q well, have you ever discussed sales or other 
matterre with other corporate personne!) outside cf your 
division? 

A very litte, because our division is pretty autono~ 
mous and entirely a different market than any of the rest 
Certainly 1 discussed our performance with people at 
Philios on a regular basis. 

Q And have other people of Philips discussed 

their performance with you? 

A No, 1 have nothing to do with their performance. 

Y have been to, you know, like a meeting where all of the 
marketing people were there from the other divisions, and 
we were taiking with things like promotion plans and sale 
objectives or methods that they were goilyg to use for the 
coming year, that type of planning and interchange of 
idea standpoints, but nothing specific as to how they 
operate in what territories. I have no personal know- 


ledge of that whatsoever. 


Q Did you check the séles records to determine 
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the dollar volume of sales for the State of New York? 


A As best as IY can put it together, it would appear 
*o me th. the total volume of the O&M Bayley Propellair, 
and this after-market saies group, which we call Conaire, 
CHo=-n-a-i-c-e, those three group: runs less than five 
percent, wore than three, but less than five somewhere 

in there of their total sales of those groups. 

Q for what period of time was this? 

A six month3, beginning April ist and the end of 
Seotember 1975. 

g Would it be fair to say that the same three 
to five percentage figure would govern the entire year? 
A Yes, I think that would ne fair to say. 

7) What dollars are they talking about when they 
say three to five percent of this division's volume in 
New Yotk: 

MR. OLASOV: It may be easier to say what is 
the total sales volume of your division for the las 
fiecal year. 

Q The entire year. 


A I think back now to what 1 said the total volume 


of the division includes. Whatever we did, but also 


with the aea in that group, plus Canada and overseas; 
we had a plant in Belgium but a total blow of that is 


about thirty-six million dollars for the previous fiscal 
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year, X of which I can break that down a little bit in 


sound numbers, okay? 
@ Yes. 
Canada does about three to three and a half mil- 
..; Pelaium about < million and Sears about five mil- 
lion. Se what is left ie the total of those cther three 
may ket ina groups, What is left of the thirty-six mil- 
lion. 

Q That would be approximately twenty-seven 
miliion dollars, of which three to five percent would 
be New York sales? 

A Right. In the previous fiscal year ending March 
31, 1975. 

Q Would those figures be approximately the 

game fer the year 1974, do you know? 


A My judgment, which i have not researched yet, but 


and customers. 
8 Now, just so { have it clear, Mr. Hinman, 


the tiquresa you have given me, aside from Canada and 


my judgment would say yes, because they are the same - 
| 


Belgium and Sears, are there any other sales figures, such 
ams through manufacturers’ reps or other sales agents, or | 
are these the total sales? 

A Theat is everything. That includes whateveris sold 
through manufacturers’ representatives, through those othe 
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groups as well as the OEM group, which is select sales. 


Principslly, aithough there are same manufacturers’ re- 
senentatives in that selling organization also, there 
are four in the country in addition to the, you know, 
ten to twelve Jirect salesmen we have. 

Q Mr. Hinman, do these sales figures include 
the after-market replacement varts and humidifiers? 

A 

2Q These were the total sales of the division 
through all of the products in ali matters? 
A That*s correct. 

w) of the five million dollars approximate 
sales to Sears Roebuck, have you any figures as to what. 
percentage of these sales are for the New York stores 
of Sears Roebuck? 

A zt have no idea, because we don't deal with the 
stores. We sell -- we manufacture for Sears and that 
ig one contract with headquarters in Chicago, where 
they distribute, but it's their distribution to their 


stores. 


2 Do you drop shipments for Sears for their 


infividaual stores? 
A To individual stores, no. More to distribution 
centers, 


Q Does Sears have a distribution center in 
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New York 
A I presume so, but I have no knowledge off the top 
of ry head where it ia located. 

Q yeur understanding is they do have a New 
York distribut.un center? 
7 Somewhere in the State of New York, but I am not 
sure they “io more than maybe one, but that is the patteyn, 
a multiplicity of store: throughout that area and are 
served through a distributicn area and when they need 4a 
orodict they will drop fro that point. However, we 
don't sell to them. we bill to them anyway. 

| You ship your products to the Sears stores 
in New York through the distribution center in New York 
A I ship them wherever they tell us to ship them. 
It is their product at that point. They buy and pay fo 
it in Chicago. 

Q But you ship to Sears distribution center 
throughout the Unite States, including those in New Yo k? 


A We ship to Sears tc their distribution center and 


they presumably they have one or more in the State of 


New York. 

Q of the accounts that are covered by your 
New york salesman, do you know which accounts they are? 
A 1 know the OZM salesman that lives in New York. 

2 yes? 
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A I can't give you the iist of every account he cal 


on, but I know several of them. 

? Can you tell ue the ones you know? 

MR, OLASOV: Do the names make any differen 
or if it sufficient to have the number of them? 
How many different customers Jo you really need 
the names for? 

MP. LUSTIGMA:!: If he knows them off hie he 
why not.? 

MR. OLASOV: resumably this is trade in- 
formation. IZ don't see how it benefits you. You 
see my problem. You c2:. get al] the information 
you need by having a number of customers that are 
being told what kind o* customers there are. 

MR, LUSTIGMAN: Let's start with that and 
see if it's sufficient. 

MR, OLASOV: Let's look at it again. 

THE WITNESS: What is the question? 

Q The question, sir, the accounts covered by 
your New York salesman in New York, approximately how 
nany accounts are covered by Mr. Schuster and his vre- 
decessor in New York? 

A You gay the numher of accounts? You can get that 


down te a very small one, which I am not familiar, and 


doesn't amount to mich, and I don’t know. I wouldn't 
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hazard a guess as to what the number is, but I would 


cail them principal accounts. They are basically the 
kind of people that make heating, ventilating and air 
conditioning eGuipment and are located in the State of 
New York. There isn‘t mae than 4 half a dozen princi 


people in that category 


Q And how many non~-principal »xeople would the 


be? 
A It's strictly a guess. If you want -- I would sa 
roughly, fifteen to twenty. 
‘a Is this only regional equipment that is fr 
Mr. Schuster? 
A correct. 
Q Of the other equipment, other than the ori- 
egquioment -- 

MR, OLASOV: You are using that, I take it 
you mean, products made by Lau for original equi 
ment manufacturers. They don’t manufacture ori- 
ginal equipment. That was the prior testimony. 
Q correct. 

A After the after-market of replacement parts and 
other equipment that are sold to various manufacturers’ 
representatives, how many of those are located in New York? 

MR. OLASOV: Can we have that question re 
back, please? 
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1 | {Pending question was read.) 
2 MR, OLASOV: I think that question is bad as 
3 te form. 
4 Q Mr. Hinman, a8 I understand it, your division 
5 selle two basic types of equipment: one it known as ori- 
6 ginal equipment -~ excuse me, sells two types of customers. nas 
7 one type of customer known as original equipment manu~ : 
¥ 8 | facturers and the other type of customer is known a8 
' 9 those that handle replacement parts, is the correct? 
: 10 | A Did you say that these are two principal 
11 ways we sell? 
z 12 MR. CLASOV: ‘Type of customers. 
: 13 THE WITNESS: It is true, and there is an- 
| other. 
15 jj Q And the third one is the humidifier? 
| A No, the third one group that sells industrial 
17 ventilating far.s that Bayley Propellair group. That 
id | is cumaxnte- 
i 19 Q jhe Bayley Propellair, is that part of your 
| f 20 division? 
| | 21 A Yes. let me try and clarify this for you. The 
f 3 22 marketing group that sells in the after-market is what 
23 we c&ll Conaire sales group. They sell through manu- 
on 24 facturers’ representatives and they sell the parts or 
i a | complete replacement blowers and fans and also humidi- ‘oe 
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fiers and other products. What we are looking at here 


is not necessarily different products, but some of the 
same products that we sell to the OEM or some place 


else sold through a different channel, and that is the 


oirt, Generaliy those customers are wholesalers. so 
we have the three different groups; the original equip- 
ment, the product group, the Conaire sales group that 
sells “enlacement parts to wholesalers and the industrial 


ventilating, which is Baley Propellair? 


| 
kind of channel that someone goes to for a replacement | 
i 
| 
i} 
| 
i 
| 
| 


A Right, and the Sears thing which he handles direct. 

Q And Sears would be the fourth? Just so I 
am clear, the figure you gave me before of approximately 
twenty-seven million dollars of those domestic sales, 
this covers all four of these groups? 

A That's correct. 

Q Your New York salesman, Mr. Schuster, merely 
handles the first group, that is the original equipment 
manufacturers? 

A That's correct. 

Q Now, we have the Conaire sales group that 
sells replacement parts to the wholesalers. Are these 
salesmen employed by your division or are they manu- 
facturers' representatives or both? 


A In the sense that Tf understand your question, no, 
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they are no’ in any way employed by us. They are in- 


dependent businessmen acting as manufacturers’ repre- 


sentatives for us and for other people. 

Q And they sell to wholesalers? 

Right. 

Q And you can deal directly with wholesalers? 

night. 

Q of the manufacturers’ representatives of 
Conaire sales group, how many of them are located in 
New York? 

A Two. 

Q And who are they? 

A A company called Thermal Mechanical in Flushing, an 
“Meyer, Bressen, Inc., in Albany, New York. | 

Q Do you have any figure indicating the dollar 
volume of sales that you made to Thermal Mechanical 
in Flushing and Meyer Bressen in Albany, New York? 

A of the two, Thermal Mechanical is the larger, 

and that firm, as I recall, they are something less 

than two hundred thousand dollars. I think the last 
six months wa 8 around ninety thousand dollars. 

Q So you sell approximately two hundred 
thousand dollars a year to Thermal Mechanical? 

A Right. 


Q And would the same be true for the years 
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1973 and 1974? 


A I don't know without researching, but generally 


dealing, yes. 


Q And as to the Meyer Bressen, what were the 


annual sales to that company? 
4 They are less than ten thousand dollars in the 
last six months. 

Q So that would be -- 

A So that would be between fifteen and twenty a 
year, something like that. 

Q Would the game be true, to your knowledge, 
for the years 1973 and 1974? 

A Generally speaking. 

Q For the years 1973 and 1974, did you have 
any different or additional representatives for the 
New York area? 

MR, OLASOV: I am going to object to that 
as not relevant, but I will let him answer that 
question. 

MR. LUSTIGMAN; Why is it not relevant? 

MP. OLASOV: You have been asking these 
questions of prior years before you are trying 
to determine that Philips as a whole is doing 
business before. qhat's one thing, but what 


they are doing now is something else. You have to 
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keep current. we 


MR. LUSTIGMAN: You don't think it’s rele- 
vant, the time of the matters? 


MR. OLASOV : No. 


MR. LUSTIGMAN: The time of the suit? 


MR, OLASOV: I think that’s under section 
302 and this is beyond this man's comprehension. 
I am just noting my objection for the record. 
Q Would you answer the question, please? 
MR. OLASOV: Do you have the question in 
mind ? 
THE WITNESS: As I understand the question, 
were these the same representatives that we had in 
1973 and 1974? 
Q correct. 
A I think so, but what I have to tell you is that 
of course I said I have been vice president of marketing 
for only about a year prior to that. I only had control 
of the O2M group. But prior to that I get fuzzy. I 
know this Thermal Mechanical has been with us & good 
amount of time. I am not sure about the one in Albany. 
So that is the extent of my knowledge. 
Q Would there be any records available that 
woulé indicate the total purchases made by Thermal Mecha 


ical end Meyer Bressen for each of the years 1973 through 
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A We would have some access to be able to dig that 
information out, yes. However, it is hard to ascertain 
exactly what went into the state of New York, because 
both of them -- I know Meyer Bressen does cover ter- 
ritories outside of the State of New York, like Vermont, 
as though it was part of New York State. There's also, 
you know, another manufacturers’ representative that 
sells in New York State, but doesn't live there. 

Q Who is that? 
A He is located in Pittsburgh, Rep Lin. He sells in 
that name of the firn. 

Q Rep Lin Sales sells in New York State? 
A He sells in Western New York State, West Pennsyl- 
vania and Eastern Ohio. 

Q Do you have any informaticn as to the dollar 
volume of sales in New York State by Rep Lin sales? 
A He ran about between thirty and thirty-five thousa 


dollars in the last six months in New York State, from 


what I am told by people who work for me. 


Q Would the same be true that you would approxi 
mately double that figure for the annual sales figure? 
A yes. 

Q are there any other manufacturers’ repre- 
sentatives who sell your products in the State of New 
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A Yes, and are associated with the Bayley Propelleir 


group. 

Q Let’s hold that for @ second. of the Conaire 

No. 

Q Just those three? 

A That are currently manufacturers’ representatives 
selling in the State of New York, yes. 

Q All right. Let's get into the Bayley ?ro- 
pellair group. What does that consist of? 

A The locations you mean of the manufacturers? 

Q Yes. 

A rhere are three currently: William L. Jacobs, 
in Schenectady. T. M. I. Sales, located somewhere in 
the new York area here. 

Q Manhattan area? 

B Either New York or Long Island, I am not sure. 
And Korts Equipment in Rochester. New York. 

Q Aside from these three companies, are there 
any other companies not physically located in New York, 
but that sell in New York? 

A Not to my knowledge, in this group. 

Q What was the annual volume of purchases for 
esch of these three companies? 

A I don't have those figures individually. 

Q Do you have them in total? 
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A The total of the three is, as I recall, very poor. 


It's generally in the order of one hundred thousand 
collars. 
Q Annual basis or the last six months? 


In an annual basis; that’s about right. 


Q Do you have any documents with you that 


might refresh your recollection more accurately? 

MR. OLASOV: Some of the documents he had 
he brought and prepared for counsel. 

THE WITNESS: I don't have anything. 

MR. LUSTIGMAN: Are you claiming all the docu 
ments are privileged? 

MR. OLASOV: I am not claiming all the docu- 
ments he has are privileged. 

MR. LUSTIGMAN: Let him pull out what he has. 

MR. OLASOV: ‘The documents that are privileg 
that are prepared are prepared at my request, and 
those documents are privileged. 

THE WITNESS: That total for those three is 
about thirty-four thousand dollars for the last six 
months and by the largest one of the three in the 
TI sales. 

Q Seventy-five to one hundred thousand dollars 
per year? 


A Right, that’s in the same ball park originally, 
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something less than one hundred thousand dollars total 


annua) volume is about what they are pulling out of 
the area. 
Q May I ask you what you consulted in in de- 
termining this figure? 
A I consulted the sales manager of this that works 
for me of this sales group. 
Q He gave you a figure which you wrote down? 
That's right. 
Q Mr. Hinman, has this completely covered your 


information and knowledge as to the sales of the lau 


Industry Products in the State of New York? 


A I believe it has. 
Q Now, Lau, I take it, does not manufacture 
these products themselves? 
MR. OLASOV: I object to the form of the 
question. 
MR, WWSTIGMAN: All right, I will rephrase it. 
Q Am I correct that Lau does not manufacture 
any of these products themselves? 
A ghat is correct. 
Q I am not correct? 
Basically, that’s what we do. 
Q You do the manufacturing yourself? All r 


MR. OLASOV: Mr. Lustigman, I think I can 
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help you here. There was a phrase the original 


equipment manufactured. That means someone that 


puts together a whole thing. These are component 


manufacturers. They manufacture components and 


that's about all they do. 1 don't want you to 

misunderstand. You can put that question to him. 

Q Did you manufacture the various components 
of the Lau Division, and these are either sold as re- 
placemer.t parts or as original equipment for others to 
assemble and manufacture in addition? 
A For example, most every furnace has a blower in it, 
but very few of the furnace manufacturers have blowers. 

Q So that you manufacture the blowers? 
A we make them and our competitors make them and 
gell it to them and they incorporate that burner to that 
furnace or it may be an air conditioner or a central 
stationary unit to heat the air conditioning or venti- 
lating system and that is the primary market we are look- 
ing for. But really, we are in air moving. We are in 
the air moving business, and anybody that wants to use 
a fan or blower of the type we manufacture, those are 
the types we incorporate into their unit. Whatever it 
might be, these are the kind of customers we have. 

Q Then you have replacement parts and then you 
have Sears where you make the whole thing? 
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A what's right, and industrial ventilating group 


which is separate. 

Q _In order for you to manufacture the various 
components, you buy various raw materials I take it from 
others ? 

A Yes. 

Q Do you have any knowledge as to the purchases 
made by your division of the various raw materials that 
comprise what you manufacture? 

A I have a limited knowledge. Of course, I have 
knowledge of the fact we do buy these raw materials but 
a limited knowledge of exactly whom we buy them from, 
because my areé of responsibility is marketing and not 
purchasing or manufacturing within the division. 

However, it is my impression thac we buy 
very little if anything in the way of raw material or 
component parts from anyone located in the State of 
New York. They are too far away, generally. If we can 
find a source or two where we are and where we don‘t 
have any manufacturing facilities in the state of New 
york, the closest base would be in Ohio. 

Q Bow, have you in this answer of yours, with 


respect to whom you buy your materials from, is this a 


guess or have you actually looked at any corporate 


records to determine the identity of the purveyers of 
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the raw materials? 


A It is based on general knowledge and impressions, 
not looking at corporate records. 

Q Did you, prior to coming here, to testify, 
discuss this question with anyone at your corporation? 


A It was discussed in general, and as I recall, the 


answer that I heard is what I have given you. It’is 


negligibie if any that we know off the top of our head, 
the prrchases of component parts of material from anyone 
in the State of New York. 

Q Whom was that discusmd with? 

With our vice president of manufacturing. 

Q Who is that? 

His name is Presley, Ron Presley. 

Q Anyone else? 
A That's the primary person who is responsible for 
manufacturing. 

MR. OLASOV: Anyone else you discussed it 
with? 

THE WITNESS: 1 can't recell. There are, 
you know, a@ couple of other people that might 
have been involved in that discussion, but I can't 
say for sure whether they were or weren’:. I 
remember discussing it, you know, I will give you 
the mmes of the other people that would have know 
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ledge of the subject within the company, if that’s what 


you're asking. 

Q Yes. Who are they? 
A Al gansen, J-a-n-s-e-n. He is the materials mana- 
ger. He reports to Presley and basically that's his 
function as material control purchasing. 

Q Anyone else? 
A The only other person who might have been there 
was the then president of the division, but I don't 
remember if he was part of this discussion. 

Q was that Mr. Nesbitt? 

Yes. 

Q I think you said your impression is that the 
purchases of raw materials are negligible if any. 

MR. OLASOV: ‘To his general knowledge. 

Q Do you have any specific knowledge as to 
how much raw materials are purchased frox sources in 
the State of New York? 
A No knowledge, no. 

Q Are there records in your company readily 
available which would indicate the identity of where the 
various raw materials are purchased from? 


A I don't know of any such records. They are or= 


ganized by vendor by state to be able to conveniently 


pull that out. 


ACME REPORTING SERVICE 
140 NASSAU ST./JNEW YORK N.Y./(212) 233-0804 


112a 33 
Q . Ie that on a computer o- not? 


A I don’t know how it is organized to be able to go 
into the record and find out. 

Q Doyou or does your Aivision engage in ad- 
vertising of its prodrets? 
A Yes. 

Q Where and in what manner are these products 
advertised? 
A Well, it varies with the product, but generally 
the bulk of the advertising is done in trade journals, 
those kind of magazines where you are trying to reach 
the regional equipment manufacturer or wholesalers. 
Generally speaking, we dua't do total advertising. 

Q You say generally speaking, on specific 
instances, where do you do that? 
A It may be -— I don't have specific knowledge of 
them, the kind of thing that would be if there would be 
a cooperative venture with & local distributor, a ‘ocal 


wholesaler, if you wanted to advertise humidifiers or 


some such thing as that, but there is no involvement 


in the regional equipment manufacturing. 

Q Is there any form of advertising, other than | 
trade journal or cooperative advertising? 
A Not to my knowledge. 

Q would you be the one who is knowledgeable | 
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the things? 

Yes, 

Q In other words -- 

A The advertising budget for our division is under 
my supervision. 

Q Do you have a list of the various trade 
journa?s in which your company advertises its products? 
A 1 wouldn't pretend to have a complete list. I can 
give you some exanples that we do advertise in. 

Q All right. Do you have records at the 
company readily available that would indicate the identit 
of the various journals? 

A of the trad? journal advertising? 

Q Yes. 

A we can locate that information, yes, for the cur- 
rent year. 

Q To the best of youx knowledge, without con- 
sulting these records, can you identify the various trade 
journals in which you advertise? 

Bs As I say, I can give you as many 48 I can think of, 
rut I can't pretend that to be a complete jist, because 
I may miss one or two. 


Q All right. 


A Air conditioning, heating and refrigeration news 


is one of them. Air conditioning business, heating 
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and aix conditioning, plant engineering, plant manu- 


facturers, I think those are the principal ones that 
we advertise in in any degree of continuity. 

Q Any others to your knowledge? 
A As { say, there are orobably some more, but I cat 
think of them. There are other magazines like Supply 
House Tires, and we have appeared in that one in the past 
t don't know if we are currently in their program this 
year or not. that's all 1 can think of. 

Q Who prepared the advertising that appears in 
these various publications? 
A By that, do you mean an ad agency that we work 
throuch ? 

~~ Q yes. 

A Which we provide some of the import ourselves, we 
do go through én advertising agency, pavid Burnap . 

c Where are they? 

Dayton, Ohio. 

Q Any other ad agencies used? 


No ? 


4 To your knowledge, do any of the other 


divisions use ad agencies? 
A They use different agencies, and X don’t know 
what their name is. 

Q Do you know where they are located? 


ACME REPORTING SERVICE 
140 NASSAU ST./NEW YORK N.Y./(212) 233-0664 


115a 36 
A I am not sure. qghat is controlled out of the 


corporate office of Philips, and 1au has been dealing 
with David Burnap for years and years, long before 
Philips owned us. So that continuity has been mainta 
an@ they had their own advertising and they are the peopl 
working through the agency. 

Q You don't recall any of the other agencies 
that Philips uses? 

A 1 have heard it, but I can't. 

Q Are they located in New york? 

I am not sure, but I don’t think so. 

Q ’ Would you have any record that would in- 
dicate the identity and location of this other ad agency? 
A I can find that out, but it is not our division, 
because we don't have anything to do with ‘it. I don't 
know the man whe does. 

Q If we leave a space in the transcript -- 

MB.OLASOV: Okay, I must say, as a general 
rule, I prefer to have interrogatories, but in 
this instance, it's okay. 

Q jhe various trade journals that you men~ 
tioned, to your knowledge, are any of them published 
in New York? 


MR, OLASOV: 1 object. { am reserving most 


of my objections. i object to this, on the ground 
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market, but it seems to make no difference. You 

can answer that. 
A To go down that list to tell you where the loca- 
tions are and where the printing is done and where the 
headquarters of every one of those publications is, is 
way beyend the scope of my knowledge. yYhere are a 
couple that x know of, but I couldn‘t begin to speak 
of that list. All of these arrangements are made and 


billed to the agency, and you are dealing with a total 


program of advertising work with the agency, and they 


recommend the type of publications and we agree ot dis-~ 
agree, and based on our experience, and we come up with 
@ program where its printed and published and really is 
secondary to my interest. I never pursued it. 

Q You don't know whether any of them are prin 
or published in New York? 
A I can't answer the question in all of those I have 
on that list. 

.¢) Do you know if any of them are printed or 
published in New York? 

MR. OLASOV: Note my objection. 

A I don’t know if any of them are published in 
New York. 

Q You said all you didn't know — I am wonier~ 
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ing if you knew about any of then. 


A I see what you are trying to do. The arawer is 
still the same. I don't know. 
MR. OLASOV: Do you want to tell hin — 
MR, LUSTIGMAN: I am interested in the ones 
in New York. 

Q Toyour knowledge, are these magazines which 
carry your advertising distriluted nationally to the 
trade? 

A Yes. 

Q In addition tc the trade journals you men~ 
tioned, Co-op Advertising with local wholesalers, would 
these include wholesalexs located in New York that are 
serviced by the Conaire and Bayley Propellair groups? 
A what I said was, there may be some coop advertising 
but I have no personal kicwledge as to where that 


exists or whether it exists or not. As a general broad- 


side policy, it is a ctse of working out what is the 


best kind of promotion by a specific program and data 
is done by the selling level of people, so I don't know 
from my own personal knowledge. 

Q But you “ave records? 
A Where that exists and where it doesn’t nod it 
would, you know, Gepend upon the peiod of tize av) 
whether we did it or we might do it one year tnd not the 


AcME REPORTING SERVICE 
140 NASSAU ST.jNEW YORK N.¥jisia) 239-0864 


118a 39 
next. It*s not @ recognized,sanctioned program of a 


total national basis of co-op advertising. It’s very 
spotty and very minimal. 

Q But do you have records available which would 
indicate the co-op advertising ventures that you s89¢":dor 
in New york? = 

MR. OLASOV: For what period of time? 
MR. LUSTIGMAN: Again, for the period of 

time 1973 to date. 

A I don't know how to dig that out. It is something 

we could dig and try to find as much of it as possible, | 
but it’s buried, and x don't know if there is anyone in | 
the place I can go to to get it. { 

Q Yow about the last year? | 

4 


A It*s the same answer, to be available to make an 


| 


exclusive statement, I would have to ask a lot of ques- 


sure, you would have to have the tetal picture which 


! 
tions and we have to do a lot of digging and then to be 


would be very difficult. 

Q Would you have those records easily availabie 
that would give you an indication of co-op act «rtising 
for the last year? 

A An indication of co-op advertising? 
Q You mentioned to be one hundred percent accu- 


rate, it would take an awful lot of digging. I am trying 
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to find out if you have a record that would give you a 


clear picture of it, even though it might be one hundred 
percent accurate. 
A Between the knowledge of the wholesale document 
of record, but within the knowledge of the people that 
are responsible for the promotion of that product group, 
based on their recollection and what they know of what — 
they have done with given accounts, I think we can get 
a pretty representative answer that would give you & 
consensus thing. My judgment tells me its minor, but in 
the interest of being cosplete, when you asked the ques- 
tion, yes, there may be some, but I don't know to what 
specific extent. One other area to be complete in answe 
ing, when I say co-up advertising, what do you mean by 
co-op advertising? Like newspapers and that sort of thi 
Q I am not sure what x had in mind. I think 
you used the term that you had advertising in trade 
journals and responsible co-op programs with wholesalers. 


MR. OLASOV: 1 don't think you used the 


word programs, but that is the upshot of his 


testimony. It’s spotty. 

THE WITNESS: I don’t think I can add any 
more than that. 
Q Mr. Hinman, other than your salee@®n, ur. 


Schuster and the other gentleman that you mentioned, do 
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any other corporate persennel from Philips come to New 


Yor« for other business purposes? 
A that do you mean other business purposes? 

Q Let's say for any business purposes; do you 
or to your knowledge, other corporate representatives 
travel to New York for business purposes? 

MR, OLASOV: You are talking about now? 

Let's talk about Lau. When you say corporate —— 

Q Let's talk about Lau for the moment, and 
then we can get into your knowledge. 

A From the standpoint of the Lau Division, there 
can be and/or occasional trips of people from our office 
that go intw the State of New York on a sales support 
basis, 2 sezvice bacis, a consulting basis that is 
basically sales support. 

Q what do you mean by sales support? 

A ™o service the customers needs or to look into, 
let's say we ship some products in there and there was 
something wrong with it and we had to send a qualified 
man in or somebody to inspect it and determine what was 
wrong on that sort of thing. or a bit of the selling 
involved in this is done to engineers in the company, 
because they are signing their products and in trying 


to sell their product to their design, we are working 


clesely with the engineering department. We may send 
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some engineering men or a specialist type of person into 


backup technical information that the salesman may not 
have had at his fingertips, which will provide engineer- 
ing samples, you know, try this blower or that fan blade 
until we get the product to their design. 

Q So, the other corporate personnel do come 
to New York for sales support, engineers and other cus- 
tomers? 

A Well, we are going to the same customer, but to 
his engineers it is a different. firm. 

Q Are these engineers,does the sales support 
consists of engineers employed by Philips who come to 
New York to meet these other engineers? 


A They may be engineers and they may be marketing 


people going in there for verious reasons. I go in to 


this account to maintain a high level contact with thete 
corporations and, you know, it's part of the overall sale 
activity. 7 

Q So you come to New York to meet with other 
executives? 
A Occasionally. 

Q Who besides yourself and the engineers come 
to New York from your division? 
A Like who may ever go? 

Q Who does go? 
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A Well, the GBM general marketing manager who works 


for that would go occasionally. His name is Henry 
Seebach. 

Q who does Mr. Seebach go to see in New York? 
A It could be anyone of the OEM accounts. Gener- 
al}y he concentrates on the principal ones. 

Q Do you have any knowledge of the identity of 
the principal OEM accounts? 

MR. OLASOV: I think we covered that earlier, 
about an hour ago. We went into a number of them, 
Q All right. Is it your testimony, Mr. Hinman 

that the identity of these accounts is sometype of trade 
secret? 

MR. OLASOV: Wait a second. I am going to 
object to that question. That goes to a legal 
point. Obviously, a customer's list matters held 
in confidence is important. I don't see where it 
benefits you. 1f you had some pressing need for 


it, as you know, we would give it to you, but I 


don't see where it goes here. 


2 Mr. Seebach comes to Mew York to visit the 
OEM accounts? 
A yes, he is the person that is responsible on 8 
national basis for all of the product sales to the GBM 


and he travels wherever that takes hia. 
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And he comes to the New York GBM accounts? 


Do you come to visit the OEM accounts? 


MR, OLASOV: He testified he comes on occas 
Q And engineers come on occasion? 
Yes. 
Q Who else comes? 
A The senior product manager, and his name is Jim 


Schwier. He comes on occasion to lend his technical 


expertise. 


Q Who else comes to New York? 
That's primarily it. 
Q That would cover the sales support? 
Yea. 
Q You also mentioned people that come here 
for various consulting purposes. 
A vYhat's what Incan by sales support. 
Q Sales support and consulting would be the 
game ? 
A It's the general term, whatever it might be. It’s 
all in a general category of supporting the sales effort. 
Q I believe you mentioned that people come here 
for varioue service problems? 
A That can happen. 
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Q who comes to New York when there is a service 


problem? 

A Well, the person that I can think of that has been 
here, his name is Clarence Repp, and he is quality con- 
trol manager in the Dayton plant. 


Q Anyone else? 


A Other than the salesmen themselves, those are the 


people I already mentioned. He is the only one that I 
know of that has come into the State of New York in 
the last couple of years. 

Q To your knowledge, Mr. Hinman, do other re- 
presentatives of other divisions of Philips besides the 
Lau Division, do they also come in on a same basis for 
a sales support consulting and service? 

A I have no knowledge of how they handle that. 

Q Right now, what do you have? 

A virtually none; the largest other division of 
Philips is the mobile home recreational vehicle grou. 
We have the man who runs this whole territory here. 

Q But you have no knowledge? 

A As far as Malta and Glascow, I have no knowledge 
as to how they operate in the State of New York particu- 
larly. 

Q Aside from the trip here, vhich you just testi- 
fied about, are there other business purposes for which 
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representatives of Philips, to your knowledge, travel to 


New York, such as business meetings, industria] associ- 
ation meetings and things of that type? 

MR. OLASOV: I suppose I ought to object 
as to whether trade meetings are held in New York 
or elsewhere. That would have nothing to do with 
Philips being here. rf they are held here, some 
of the other aspects of your question might be 
relevant, but as to trade association meetings, I 
am objecting to that. It has no bearing whatsoever 
on this heari:..; 

THE WITWESS: Other than trade «sociation 
activities which happen to occur bere, you know, 
if it's a trade association we are involved in, 
yes, we come, but I think I have no knowledge of 
any regular activity that Philips or Lau does that 


occasionally requires visits to the State of New 


York. I really don't think there are any. I am 


trying to be careful. I don't know of any. 

Q Philips has traded on the New York stock 
Exchange, right? 
A Yes. 

Q To your knowledge, dc any corporate personnel 


come te New York for any security purposes, such as 
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meetings of security and a list and things of that nature 


A Well, beyond the scope of any activity, 1% don’t 

know how they handle that portion of its business. That 
would be up to the Chairman of the %oard and the Board of 
Directors and the president and so forth. I don’t know | 
what they do. 


(Whereupon, @ recess was hela at 11:30 A.M... 


and resumed at 11:45 A.M.) 


_ @ Mr. Hinman, have you brought any documents 
or records from your company, which relate to the matters 
we have testified to today? 

MR. OLASOV: I can answer that in part. The 
corporation did prepare at uy request, in response 
to some letters I sent some dc-uments in regard to 
them they are privileged. If you have documents, 

I request you make that in writing. 

MR. LUSTIGMAN: Well, can we identify what 
is here today? 

THE WITNESS: The internal correspondence 
giving the opinion -- 

MR. OLASOV: I consider this privileged. It’s 
been done, prepared at my request in response to 
my letters. 

THE WITNESS: ‘There is nothing mysterious in 


there. You have in terms of percentages oF some 
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other fashion the information that I have. 


MR. OLASOV: If you want to have my corres- 
pondence -- 


MR, IWSTIGMAN: I don't want your correspon- 


dence. pid the company prepare check records which 


indicates the various informatio: regarding their 
business in New York? 
MR. OLASOV: They are privileged comments 


as to the & =tlement and other matters. I 2m not 
going to produce those. I am sure you will respect 
that privilege. 

MR, LUSTIGMAN:s As to any internal corres- 
pondence between counge?1, I wouldn't pursue that, 
but if they don‘t check various records -—- 

MR. OLASOV: 1 think things prepared at my 
request are privileged. We looked at some of 
these things together, and most of them have heen 
formal. If you want to have things marked, f will 
be glad to produce them, but I wouldn't let you 
see them. 

Q Did you bring with you, Mr. Hinman, anything 
than written responses to questions from counsel? 
No. 

Q Did you bring any actual corporate records? 


Annual reports? 
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Anything other than the annual reports. 


MR, LUSYIGMAN: ‘Thank you, Mr. Hinman. 
MR. OLASOV: I will have two or three short 
- questions. 
EXAMINATION BY 
MR. OLASOV: 

Q Mr. Hinman, in your prior testimony, you 
indicated a certain volume of sales for which goods were 
shipped by Lau into New York. How were those invoiced? 
A They are invoiced in our divisional forms. 

Q Where are those invoices prepared? 

A They are prepared in Dayton, most of them, either 


at the plant of manufacturing in the area generally, 


they are FOB point of manufacturing. 


Q And to be more precise, do these forms in- 
dicate when and where ownership of the goods sold pass? 
A Well, it's my understanding the term of the sale 
being FCs point of manufacturing which is stated on the 
form and that the title transfer when the merchandise 
leaves the Gock, whether or not that ececifically is de- 
tailed in the fine print on the back of the invoice in 
the broad terms of conditions and sales statement, I 
will have to check that out and find it out. 

Q can you identity this dec sent that I am 
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showing you? 


A That is an annual record of Philips Industries 
for the fiscal year ending March 31, 1975. 
MR. OLASOV: May we have that marked for 
identification. Do you have a copy? 
MR. WSTIGMAN: I don't have one. I wili 
get one, though. 
(Above mentioned annual record of Philips 

Industries for the fiscal year ending March 31, 

1975 was marked Plaintiff's Exhibit 1 for identi- 

fication.) 

MR. OLASOV: Can we put that in evidence? 
MR, LUSTIGMAN: You can’t at this time, but 
later on. 

Q Now, I notice on page 14 and 15 a directory 
of manufacturing facilities, with reference to Lau for 
which you have been speaking. Does it have any manu~ 
facturing facilities with reference to Lau for which 
you have been speaking. Does it have any manufacturing 
facilities in New York? 

A There are no manufacturing facilities for Lau 


in the £° te of New York. 


Q Does it note in the annual report the list 


of distribution centers? Does Lau Division have a 


Aistribution center? 
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The Lau Division had a distribution center? 


A No, not in the State of New York. 


Q I mean at 211. 
A There is one public warehouse f'cility th»t we 
distribute the Con@ire sales products from, and that's 
in Cleveiand, Ohio. 
MR. OL? SOV: YY have no further questions. 
MR. LUSTIGMAN: I have none. 
(Whereupon, at 12:05 2.M., the examination 


of this witness was concluded.) 


Subscrihed and sworn to before me 
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I, LEWIS BALANBAN, of 140 Nassau Street, 

New York, New York, do hereby certify that the 
within deposition, given by DON’LD D. HINMAN, JR.. 
which was taken before me on December 9, i975, *t 
the offices of Sullivan & Cromwell, Esc , 48 

wall Street, New York, N.Y., was reported steno- 
graphically by me and reduced to typewriting 

uncer my supervision, 3nd 1 certify that the gaid 
deposition is a true record of the testimony given 
by the witness therein. 

I further certify thet I am not an attorney 
associated with, or an employee of, any attorney 
for the parties in said action and have no interest 
whatsoever in the above, nor have I any consanguinity 


or affinity to any of the parties in this action. 
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DEPOSITION OF JIM HORNBERGER, REGIONAL SALES MANAGER 


OF MOBILE HOME RECREATIONAL VEHICLE, DIVISION OF 
PHILIPS INDUSTRIES OF DECEMBER 9, 1975 


UNITED ST*TES DISTRICT COURT 
SOUTHER?® DISTRICT OF NRE YORK 


FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, 
-against- 
PHILIPS INGUSTRIES, INC., 


pNefendant. 


48 wall Street 
New York, New York 
December 9, 1975 
12:05 P.M. 
EXAMINATION BEFORE TRIAL of JIM HORNE ORGOZR, 
taken pursutnt to notice, held at the offices of 


Sullivan & Cromwell, Esqs., at the above tive «nd 


place, before a Notary Public of the State of 


New York. 
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Avgearance 3s 


BASS, ULLMAN & LUSTIGHAN, BOUS.. 
Attorneys for Plaintiff, 

9A} hird “venue, 

New Vork, New York. 
mys SHELDON LUSTIGMAN, ESQ. 
SULLIV’ & & CROMMELL, ESUE ee 
‘ttorneys for Defendant, 

4f tall Street, 

New Yorks, New York, 

DAVID OL“SOV, ESQ... and 

HAVIN THLCUI*, FSQ.¢ 

ef counsel. 


IT IS STIEUL* TED AND ‘GREET by and between 
counsel for the respective parties hereto that 
the sealing, certification and filing of the 
within ¢xaminacion be, and the same hereby are 


waivec? 


IT 1S PURTRER STIPUL’ TED ND *GREED that 


the within examination may be signed and sworn 
to before any netary public or an officer author 
ized to edwinister oaths with the same force 
and effect as if signecé ana sworn to before © 
Clerk of this Court; z 

Ty IS euSkHek STIZUL.TED “ND AGREED that 
all objections except a8 to the form of the 


question he, %nd the sawe hereby are, reserved 


to the time of the trial: 


eo nel gma 


[BEST GOPY AVAILABLE } 
J 


et ae nh ans A am 
nie ements 


ACME REPORTING SERVICE 
140 NASSAU ST./NEW YORK w.¥./(2ta) 233-0664 


134a 


IT IS *URTITR STIPULATED “ND AGREED that 
' covy of this deposition shall be furnished to 
the stcorneys for the defendant by the attorneys 


for the plaintiff withcut charge. 


ho PR WO i Ee zal'cd 18 > witneas, being 
first avly Sworn oy 4 try Public of the State 
OL New York, was exnine! and testified as follows: 
EXAMINO STO BY 
Mite L.uS T1GM ase 
a what is vec. ‘sition at Philips Industries? 
Regional sales manager. 
Q mis is for which division? 
“pbiie Home necre:tional vebicle Division. 
“a which regions are you anles panager of? 
FKortheast. 


wd 1 take it that includes the New York area? 


\ man you tell me what the Mobile Home Recreatios- 
al vernacle Division of ehilizs is* what do they make and 
seli. 

A It consists of eight different products. Galvenized 


reofing, axies, fiberylass tubs end showers, windows, doors, 


water heaters, jes bottler, and veucing equipment. I don[t 


believe I aissed any. “ot dad mean eight? 
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Yes. 


Are these sroducts ali manufactured by your 

As viaion? 

che only one that is not manufactured by us is the 
steel doors. we purchase trom vonselicated Industries 
from ®icdericksburg, Yirsginia, and basically, the other 
products in there line are manufactured by us. 

G where are these oroducts manufactured? 

Where ? 

Q Yes, 
A it's 3 pretty complicated answer. At one point 
T think thilipys had twenty-six manutecturing facilities 
in their mobile home division in the past year, year and 
a half. We have closed a number of facilities, 80 
cwenty-31x is no longer an accurate count, and I don’t 
know what would be accurate. 

2 re, or have any of these products been 
manufactured in New York ? 
» No. 

Q what type of accounts are these products sold 
to. 
A Under the broad classification of OEM. That con- 


sists of three different groups? mobile homes, recreational 


vehicles, or modulars. 


e Are these soid to any other types of accounts 
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other than mobile hoes, recreational vehicles or modular 


housing’ 
% Not within my jurisciction, no. 
2 At anyone's jurisdiction in the company”® 
HOT] o- 
Met, TULCHIN: You are talking now just sbout 
products of the mobile home and of the division, 
a: I correct? 
‘2 hat is your division, ~ight? 
Right. 
J ace these products, such a3 the hot water 


heater or tubs and showers, are they sold for any purpose 


other than mobile homes, recreational vehicles or modular 


housing? 
A Yes. 

2 What would that be? 
A The tubs and showers are an addition to heing sold 
by my group are alse 301d by a sales force under Glascow 
and their primary thrust weuldbe 2 conventional housing 
market, 2nd the same holds true with the wooden windows. 
I scll wooden windows to modular and mobile homes in 
addition to the other products. 


For conventional housing? 


How about the other products, the house water 
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heaters? 
A You are asking specifically about the hot water 
he ters? 

YV the others in general. 
A Roofs and axles are for the trailer homes and 
canpers: tubs and showers 7 explained, Windows I ha.- 
exviaine’. te sell a large number of windows to the 
mobile home custemers 77% vooden windows are sold by my- 
self 2t:s the “alta Givision. Doors are mobile homes 
ane campers. cas bottles *re camoers. Vending is 
mobile homes and campers, 7nd the hot water heaters are 
mobile homea and campers. 

Q In other words, the hot water heaters are not 
soid for the conventional homes? 
A Not at this time. 

o Were they seld during 1973 and 1974? 


ves. 


Q During those years, vere they sold fox con~- 


ventional -- 

A I am not sure of the transportation of time. My 
gener2] «nowledge is Phiiios acquired the residential 

line from Carrier, ani we inuilt the plant with the inten- 
tion of marketing that 433 Carrier had, and we are no longer 
in the hasiness of thst, 30 I am net sure of the bracket 


af time when we were actively aursuaing that product. 
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Q How long have you been with the company, Mr. 


Hornberger? 
A Four years three months. 

Q What are your duties as regional sales manage 
of the northeast region? , 
A Basically I supervise the selling efforts of three 
different salesmen and what the word supervise entails 
can be one page or two or three pages long. 

Q Depending on how smal] you write. 

Right. 

C Who are t!.e salesmen and where are they located? 
A Gil Gregory, Greenville, North Carolina; Chris 
Treiber, Lancaster, Pennsylvania; and phil carver, 
Gallaton, Tennessee. 

Q Are there additional salesmen for the years 
1973 and ‘°747 
A Yes. 

Q Who would that be? 


A pes Mooney. T am not sure of the correct address. 


I think it was Montreal, Canada. Doug Duvall, Springfield, 


Massachusetts. tabart Hance, Columbus, Ohio; Mike Dunn, 
Yloowburg, Pennsylvania; Clyde Slabaugh. That is compli-~ 
cated story: He was being transferred from Indiana to 
Pennsylvania to assume a sales engineer's job, and it 


didn't work out because of the salary. bo I can't give 
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yeu a iocation for him. steve Williams, his last address 
was Lancaster, Pennsylvania, and I think that encompasses 
all of the salesmen during that period of time. 

MR. TULCHIN: I don't think it’s necessary 
for me to say that this carries over from the first 
deposition. You have our objection to this period 
of time. The objection is carrying through all the 
way. 

MR. I’ GMAN: Your objection is noted. As 
I stated befo.e, I feel that the period of time of 
the transactions in question and of the institution 
of litigation are certainly relevant. 

MR. TULCHIN: I ~~ ¢ want the objection noted 

MR, LUSTIGMAN: iIt‘s noted. 

Q You mentioned the names of three salesmen who 
currently supervise and additionally the names of others 
whom you supervised in 1973 and 1974. 1 take it, would 
that be a total of nine different individuals that were 
salesmen for the company or did the three current ones 
have they replaced the others? 

A In effect, the three current ones have replaced 


or portions of the previous ones who are no longer with 


Y missed one, Parl Miller, Greensboro, North Carolina. 


Q Now, Guring the period of 1973 to date, can 
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you specify, please, which sales personnel covered tne 


State of New York? 
A Doug Duvall. 
Q So, during the period of 1973 or 1974, was 
Mr. Duval} covered t‘e wew York area? 
A Yes. 
a And during tnat period of time, did anyone 
else cover the Hew York area? 
A NO. 
ed Currently, who covered the New York area? 
I do. 


Anyzne else? 


How long have you been covering -he New York 
area? 
A Since I dismissed Duvall, which has been, I guess, 
at least a year. 


Q Do you have any figures available of the tota 


sales of the eight products which you mentioned, on an 


annuel basis in the State of New York? 
A Yes, not on an annual basis. I can give it to you 
for the first six months. 
Q Of 1975? 
MR. TULCHIN; Philips’ fiscal year, 1975. 
qhis would be the fiseal ‘';., cight, which is April 
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u All. right. 

Aoproximately rine hundred thousand dollars. 

QQ Do you have any Figures available of the sale 
for the 1974 fiscal year? 
A No. 

Q Prior to coming here te testify, did you make 
any attempt to ascertain tha information ? 
A NO. 

Q Prior tc coming here to testify, did you dis- 
cuss the testimony with anyone other than with counsel? 
4 No. 


Q Did you check any of the ccrporate records 


prioc to coming here to ascertain any information about 


sales and macketing in New York by your company? 
A well, yes, i had to check, otherwise I wouldn't 
have that figure. 

Q What did you check for that figure? 
A I checked the computer leave-outs and I barically 
called onr marketing Cevartment. 


Q Did you ask them only for the last six-month 


How did you decide to limit your inquiry to 
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the last six months? 


A I was under the immression what was relevant was 
what we are currently doing businesswise, and whatever 
word business means in the State of New York. 

Q To your’ -vledge, Mr. Hornberger, were chese 


sales fiqures rough), juivalent to the 1974 figures? 


Do you have any knowledge of that? 


A I can only hazard a guess. 

Q What basis would you hazard a guess on: 

I would say they are probably higher in 1974. 

Q Higher now? 

What I gave you now was probably higher in 1974. 

Q Would it be fair to state that of the figures 
you gave of the nine hundred thousand dollars for the las 
six months that the preceding six months would be caieias 
the same? 

A No. 

Q What would the facts be? 

A It would probably be less for the preceding six 
months. 

Q Do you have an idea how much less? 

No. 

Q Do you have any records that would indicate 
the sales figures of your division for the year 1973 to 
39747 
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A There is one thing about the mobile home or of the 


industry. It's very seasonal. The months through April, 
September are generaily better months and higher months 
dollarwise than the remaining six months. 

Q No you have any records available in your co 
pany ae to the sales of these products for the years 1973 
and 1974? 
A Yes. 

Q Are these records readily available to deter- 
mine such sales for the State of New York ? 

MR. TULCHIN: Can I have a clarification as t 
what you mean by sales for the state of New York? 


MR, LUSTIGMAN: Sales for the State of New 


MR. TULCHIN: Sales by Philips? Philips has 
no tacility within New York, so let's clarify what 
you mean by bases in New York. 

Q Sales to customers located in the State of 
New York. 


A Well, if you are going to pick up that threat for 


clarification, basically what IT am talking about in dolla 


volume, sales is what he wanted to clarify. ‘These pro- 
ducts are dollar volume and it is basically sold to a 
firm in Dryden, Michigan. The headquarters approve the 


purchase of these products. They cay the invoice for 
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the product, the goods are sent to the account in the 


State of New York for approval havinu indicated they re- 
ceived them. 


Q Do these aoods wind up in the State of New 


Q And that's aopnroximately nine hundred thousan 
Jollacs for the last six months? 
A Yes. 

2 Now, do you or do any of the -- are you the 
only one who visits accounts in the State of New York? 
A Within my division, yes. 

Q Prior to yourself, it was just Mr. Duvall? 

Yes. 

Q Now, how many accounts who are located in the 
State of New York, do you have? 
A Principally three --— make that four. 

Q Four principal accounts? And are these re- 
gional equipment manufacturers? 
A Yes. 

Q Nhese are the manufacturers to whom you sell 
the component parts? 


A Yes. 


7, In addition to these four principal accounts, 


who else? How many other accounts does your division 
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have in the State of New York? 


A I can only hazard a guess, ten, twelve. in fact, 


that‘s probably high. 

Q Do you have any record that would indicate 
the identity of the accounts located in the Strate of 
New York 7 
A Yes. 

Q Do you have such records available here? 

Ne. 

Q How often do you come to the State of New Yor 

MR, TULCHIN: Assuming this his own business. 

Q On business. 
A well, Doug Duvall is covering New England. i made 
two trips per with him. “Since Doug Duval) is no 
longer with us, I have been covering basically the entire 
area myself. J have made two trips. Now, that is not 
with the intention of calling solely on the accounts in 
New York. I will go threxugh New York and call on account 
and go through Connecticut and New Hampshire and Vermont 
and Maine. 

Q But you made, in the last year or two, at 
least four trips in New York? 
A Yes. 

Q In addition to your trips to New York to sell 


the various -- 
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MR. TULCHIN: i don't think that w 


mony. He said he made trips to New York, . 

trips he may have been passing through New Ye 

am not sure he wade four trips to New York, for th 

purnose ef selling any products. 

Q On your trips to New York, did you come here 
for the vurpese of selling oroducts? 

A No. 

2 tell, what di? yeu come here for? 

A Y briefly noted the principai accounts. Purchasing 
ig controlled at other locations, and my function would 
be primarily of that as ambassador to see that everything 
is yoing correctly. 

2 You come to New York to visit the place where 
the goods are delivered snd to chat with che corporate 
personnel of these customers, 48 a good will gesture? 

A Yes. 

Q would you take any physical ordemwhile you 
were here? 
Aq No. 

Q Other than tiese regional equipment manu- 
facturers, does your division deal with other accounts, 
other types of accounts: 


A Ne. 


Other than direct sales that are made to the 
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regional equisment manufacturers, do you deal through any 


other manufacturers’ representatives or agents? 
A No. 

7) In other words, all sales are solely through 
your division headquarters ? 
A Yes. 

Q Yo. don't sell to any other representatives 
or agents” 
A NO. 


Q And is the same true for the years 1973 and 


.e) Do you sell any other products to anyone othe 
than the regional equipment manufacturers, such as chain 
stores? 


A No. 


Q Had you made such sales for the years 1973 an 


Q So that you don't sell, for example, water 


heaters or windows to Sears Roebuck or anyone like that? 


A No. 


re) Do you sell these products to any dealers in 
replacement equipment 7 
A Yes. 
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Q And are any ofthese dealers located or h. 


offices in the State of New York? 

A yes. 
Q How many of those are there? 
Z have no idea, 


Q po you have any records that would reflect that? 


Q Do you ship these products, these replacement 
products into the State of New York to such dealers? 
A Yes. 

Q De you have any figures available as to the 
dollar volume of such replacement business? 
A No. 

Q Are there records in the corporation that would 

reflect such dellar volume? 
A That Y am not sure of. I imagine there are, but ou 
principal thrust is to manufacture it and the after~marke 
has been of Little consequence. I imagine there are fig 
where I can go and get them. 

Q These figures would be in addition to the 
approximately nine hundred thousand dollars sales volume 
that you mentioned before for the last six months? 

A Yes. 


Q other than tte -egiona) equioment manufacture 


and after-market of the placement oarts, are there any 
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18 
other types of accounts that your divi. ion sells to? 
A No. 
¢) Do you have anything to do with the manufactur 


ing of any of these products? 
A No. 

Q Do you have any knowledge -- 

MR, TULCHIN: Let me go back and clarify that 

When you say you met that personally -- 

MR, LUSTIGMAN: Yes. 

MR. TULCHIN: That's been used interchangeabl 
with the division. 

Q Do you have any knowledye as to where the raw 
materials are used to manufacture the eight products that 
you mentioned are purchased from? 

A No. 

Q Whe would be the knowledgeable individual in 
your division that would have such knowletge? 

A I don't know if there is any one individual. There 
is none. No one individual that can tell you where the 
raw materials are purchased for each and every one of 
these products. Y will clarify that. 

Q Please. 

A Each product line is manufactured by a different 
division and, as a result, the preon that is in charge 


of that division in a sense has the responsibility for it 
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So roofs would be controlled by one individual, axles 


by another individual, tubs and showers by another. The 
same for every product line and, again, there is no one 
person that would have that knowledge. 

Q bo you keep in touch with any of the New York 
accounts by telephone? 
A yes. 

Q po you sell any of these accounts by telephon 

No. 

Q what is the purpose of your teleohone convers 
tions with these accounts? 
A Well, generally, I briefly state my function as an 
ambassador to see if everything is going correctly with 
the product. i have no selling function, 48 far as those 
accounts are concernec. their purchasing is done in 
other locations. The goods are shipped to 4 location 
in New York. ‘They indicate receipt of those goods, the 
invoice ia then transported to the corporate headquarters 


and paid to the corporate headquarters. 


Q You mentioned there were ten to twelve other 


accounts. 
A I said that nine, 

Q What are they talking about nine accou'*s? 
A I can't give you the truthful answer because I 
was preparing myself fer things of significance, end 
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those four accounts are significant. 


What else is iying out that might be fifty 
Collars a year and --- 
Q It might be several thousand. 
A No, I don’t think 80. If these were, I°d probably 


know of it. 


Q gut you have no knowledge of the dollar 


yolume of those other eight, ten, twelve accounts? 
A No. I am going to spend my time where it benefits 
me and I think you are the same way. 

Q You know I don't mean to argue the point 
with you, but T am just trying to get the facts as they 
are. 

Se that your phone calls to these New York 
accounts are hasicaliy good will calls to determine 
whether everything arrived all right and functioned 
properly? 

A Yes. 

Q Now, in addition to yourself and to Mr. 
Duvall, do any other corporate personnel, during the time 
in question, come to tiew york for other business purposes 

MR, TULCHIN: Again we are referring only 

tc this particular division, or are you talking 

about Philips industries? 

Q fo whatever is his knowledge. 
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A I only know of one other, Mr. Doolittle, who was 


previously mentioned. 

Q Who is Mr. Doolittle? 
A He is connected with Malta in sowe way. I don't 
know if he is the manufacturers’ representative. I don't 
know what his functions are. 

Q What do you know about his business to New 
York ? 
A 1 know nothing about them. 

Q You know he does come here, though? 
A Well, I am not sure. I think it was previously 
mentioned in this session he did in fact live in New York 
was it not correct? 

MR. TULCHIN: This relates to the original 
utatement, regarding the first deposition as to the 
move into New York by Mr. Doolittle, 

Q So there is Mr. Doolittle, and he is the 
Utica salesman? 


A Yes. 


Q And to your knowledge he sells products of 


the Malta Division? 

A I only know of Mr. Doolittle, basically the same 
time. I am not sure what his functions are. I don't 
know if is a manufacturers’ rep or he is a direct em- 
Ployee of Malta, or what his functions are. 
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Q Now, aside from that, are there any corporat 


personnel, such as engineers, trouble shooters, sales 
support personnel that come in to New york on business 
purposes ? 
A No. 

Q What do you do when there is an engineering 
problem? 

a I come. 

] And you are technically knowledgeable to 
Solve the various engineering problems? 

A Yess; I mean I am not an expert on axles, but what 
problems might develop Y am capable of solving, or, ob- 
viously, I wouldn't be here. 

Q Now, you were present when Mr. Hinman testi- 
fied, and I think you recall Mr. Hirman testifying that 
various other personne). such as engineers and sales 
support personne] came to New York from his division, and 
I was wondering if your division had the same type of - 
A No, we don't. 

Q Tc your knowledge, are there any other cor- 
porate personnel, other than yourself, Mr. Doolittle, 
Mr. Duvall, when he was employed with the company, who 
come to New york for business purposes? 


A No. 


Q Just so I am clear, you understand they don't 
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come or you don't knew? 


A There is no one else that comes. 

Q Do you have any knowledge about any of the 
other divisicns, other than the recreational mobile home 
division? 

A Well, with any degree of authority, no. 

Q what knowledge do you have? 

A Well, you understand the situation, as far as Mr. 
Hinman, sm you are aware of the La Division, correct? 

Q Yes. 

A Maita, we have got the name, Mr. Doolittle, so you 
are aware of two of them as well as I am, Glascow ig the 
third division, but their primary concentration is con- 
ventional housing and in addition I sell the products, 
80 I am knowledeable of, you know, their effort, and 

I represent the mobile home RV Division, so we have 


all four of them covered. 


Q What do you know about Glascow Sales in 


New York? 
A I don't think there are any. 

Q Did you make any effort to check any records 
to determine whether or not there were sales in New York? 
A No, I didn't. 

Q And are such records available at the cor- 


poration? 
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A I would imagine so, yes. I will just put a 


clarification on there. Glascow, as far as the zast 


Coast market manufacturing measure and co-dealer, lends 


itself to shipping beyond 150 miles from the “cation of 


the plant; so I have personally tried to market, to sell 
that product in Ohio and in Pennsylvania and I eeuld not 
be competitive because of the great cost, so I am quite 
certain there are no Glascow sales, at least through 
my division in the State of New York. 

Q What does the vent line group do? 
A That's basically a vending equipment, range hoods 
for use over ranges, stoves, fans, for use in kitchen 
areas, bathroom fans, ceiling fans,access doors, luggage 
doors, baggage doors. 


Q Is your division the one that sells those? 


Q And what about the interior division? 

I sell that also. 

Q You sell that? 
A Yea, there has been a recent change in our selling 
philosophy. I am not responsible for that, and it’s 
my area. I didn't give it to you previously, but the 
point of geaceaaboue ie Thomasville, Georgia. Further 
penetration north we go to Thomasville, to the southern 
portion of Pennsylvania. 
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Q What does the interior division make? 


Bedding furniture. 

Q Is it your testi‘nny that there are no sales 
in the interior division in New York? 
A Yes, it is. 

Q Is the same true for the years 1973 and 1974? 

yes, it is. 

Q Have you checked any records to determine 
the accuracy of that answer? 
A No, I haven't. 

9 Prior you said very recently what does that 


mean? How long have you been responsible for these sales? 


A I have been in the capacity, the regional manager, 


I think it’s been two years this month. 

Q How long have you been responsible for the 
interior? 
A Oh, 1 see. I'd say approximately six months. 

Q Prior to the last six months, do you have 
any knowledge of the location of the sales in that divi- 
sion? 
A Basically, nn, but again being familiar with the 
great cost and shipping we have been talking about a 
situation that's almost imponasible to attempt to m&anu- 
facture in Georgia and sell competitively in the State of 
New York. 
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| But you don't know whether or not there were 


sales in New York? 


A with any degree of authority, no. If you want me 


to put a percentage on it, I would say ninety percent no. 

Q Are your products advertised? 

At this time r'd say no. 

Q None of your products are currently adver- 
tized? 
A I don’t think so. 

Q Does that come within your realm? 

No, it doesn’t. 

Q To your knowledge, for the years 1973 and 
1974, have these products been advertised? 
A I think, again, with no degree of authority, but 
I think during that period of time they were advertised 
in trade journals. 

Q Who prepared the advertising? 
A Well, it would be our advertising department in 
Dayton, Ohio. 

Q These were prepared by in-nouse advertising 
rather than the use of outside advertising agencies? 
A The basics would be what they would do with it, 
whether they would go through an outside agency or not, 
I don't know. 

Q Are the trade journals, in which these 
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products were advertised, to your knowledge, distributed 


in the State of New York? 

A I would think they were, yes. Generally, I will 
make a clarification. Our products are sold basically 
on a one-to-one concept, because it's terribly competi- 
tive and advertising does not lend itself to our type of 
sales. But what advertising we have done, I think, has 
been limited and has been with the intention of making 
our customers aware of perhaps a recent development in 
our eet line. 

Q I want to clarify something, Mr. Hornberger, 
you mentioned the four principal accounts that you have 
that are in New York and that the billing was done 
through the corporate headquarters located outside of 
New York. I take it you shipped directly to these com 
panies’ locations in the State of New York? 

A Yes. 

Q Do you have anything to do with attending any 
meetings in New York regarding the securities of the com 
pany? 

A 
MR, TUICHIN: To the extent that there might 


be such meetings. You haven't established that the 


are. Your question implied that there are such 


meetings in New York. 
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Q Okay. To your knowledge, do any corporate 


personnel attend any such security meetings in New York? 
A I have no knowledge of it, really. It‘s beyond 

my realm of responsibility. 

Q May I see Defendant‘’s Exhibit No. 1 for identi- 
fication? 

(Handing to counsel, } 

Q Do you have anything to do with the develop- 
ment of new prodacts? 
A Ne. 

Q look_ng at the annual report, I notice there 
are various distribution centers. Do these distribution 
centers distribute to all of the companies’ products or 
are they limited only the products of certain divisions? 
A I would say each location is probably different fro 
the next. I don't think there is any rule of thumb by 
which they go. We are saying this distribution will 
handle ten products and this will also handle ten. It‘s 
entirely up to the region. 

Q Who would be the knowledgeable individuals 
on your division who would know about purchases of raw 
material and other components and equipment that are used 
by your division in manufacturing the products that you 


24 Listed? 


| A Again, there is no one pergon. 


‘| 
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Q You mentioned that for each of thenine pro- 


ducts there were probably nine people. 
A Well - 
Q There would be one person? 


Basically, yes. I can‘t offhand tell you who they 


Q You have no knowledge whatsoever where raw 
materials are purchased? 
A No, it's not my function. 

Q Nor do you know who was j- charge of such 
information? 
A No. 


Q Do you know whether any other individuals 


come to New York for purchasing raw materials? 


A No, I don’t. 

MR. LUSTIGMAN: Thank you very much. 
EXAMINATION BY 
MR. TUICHIN: 

Q I just have a few questions. Mr. Hornberger, 
of the distribution centers that were referred to earlier 
in the questioning of the direct examination, are any 
of those centers located within New York? 

A No. 

Q Are any of the manufacturing facilities of 

Philips located in New York? 
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Q Now, as to your division and if you know, as 
to any other divisions, are there any officers of Phili 
within the State of New York? 

A No. 

Q In the pericd of, generally, from 1973 up 
to the present, the veriods that have been referred to 
before, do you have any knowledge, as to, roughly, the 
number of employees of Philips Industries in a general 
range? 

A You mean total employees? 

Q Total of employees of Philips Industries. 

A Well, I think during the period of time, like 
starting from '73, it might have been in the neighborh 
of seven thousand. Now I think it is down around three 
thousand thirty-five hundred. 


Q Okay. and have that number, your division 


has not had any employee within the New York, just con- 


fining it te your division, who resided within the Stat 
of New York? 
A No. 

Q In the beginning of Mr. Lustigman’s quest 
he asked you whether New York was within the realm of 
your territory. I want to clarify what your territory 4s. 
Can you give me all the states and whatever is included 
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in your territory? 162a 


A I have the Provinces of Quebec and the Maritimes, 
al] of New England; vermont, New Hampshire, Maine, 
Connecticut, Rhode Island, New York, Pennsylvania, New 
Jersey, Delaware, Virginia, West virginia, North and 
South Carolina. 

Q Directing your attention to the four prin- 
cipal accounts of your division that are located within 
New York that you referred to earlier, are they part of 
one — are the four of them separate corporations or to 
what extent are they part of the same corporation ? 

A There are four out of forty-nine plants. 

Q Of one corporation? 


A One corporation owns forty-nine plants around the 


country. These four are located in New York, but as I 


previously said r'd like to sell them but I can't -~ I 
mean their purchasing is controlled out of another loca 
tion. 

Q What is that location? 
A Michigan. The purchasing is contro] led out of 
their invoices, and they go to the lew York location 
simply for verification as having received the material 
and then the invoices are paid out of Michigan. 

Q what are the total sales of the mobile home 


RV division? Let's talk about for the year ending Ma 
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31, 1974 and March 31, 1975, just roughly? 


A well, the only one I am really familiar with righ 
now are past fiscal year, which would be ‘75 ending thi 
past March. I think it was eighty-three million or 
thing like that. 

Q Do you know what the total sales of Philips 
Industries were for that same period? 
A I believe it was in the nature of 177 million, 
somewhere in that bracket. 

MR, TULCHIN: I have no further questions. 

BY MR. LUSTIGMAN: 

Q Do you know what the sales in New York were 
for those years? 


A No, a8 I previously mentioned, the only approxi- 


mation or knowledge that I can give you is the past six 


months. 

Q In other words, you are claiming figures of 
a total sales for those periods, but not for the New Yok 
sales? 
A I didn't obtain that. I knew that I wouldn’t ha 
known what are the sales for New York State, had it not 
been the fact that that was the subject of this discuss 


MR, LUSTIGMAN: ‘Thank you very much. 
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I have no further questions. 


(Whereupon, at 1:30 P.M., the examination 


was concluded.) 


ot RRR RAO LENE FARES SETS 


Subscribed and sworn to before me 
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I, LEWIS BALABAN, of 140 Nassau Street, 
New York, N.¥., do hereby certify that the 
within deposition, given by JIM HORNBERGER, 
which was taken before me on December 9, 1975, 
at the offices of Sullivan & Cromwell, Esqs., 
48 wall Street, New York, N.Y¥., was reported 
stenographically by me and reduced to typewrit- 
ing under my supervision and I certify that the 
said deposition is a true record of the testimony 
given by the witness therein. 

I further certify that I am not an attorney 
associated with or an employee of any attorney 
for the parties in said action and have no in- 


terest whatsoever in the above, nor have I any 


consanguinity or affinity to any of the parties 


in this action. 
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DEPOSITION OF RUBEN POLNE, SALES MANAGER OF FRAMEN 
STEEL SUPPLY COMPANY, INC. DATED APRIL 29, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, 
~against- 
PHILIPS INDUSTRIES, INC., 


Defendant. 


DEPOSITION of RUBEN POLNE, taken before 
Nathan Borak, C.S.R., Notary Public of the 
State of New York, held at the offices o1 
Sullivan & Cromwell, Esqs., 48 Wall Street, 
New York, New York, on the 29th day of April, 
1976, at 10:00 A.M., pursuant to notice and 


order. 


BORAK REPORTING SERVICE, P.C. 
CERTIFIED SHORTHAND REPORTERS 
295 MADISON AVENUE 
NEW YORK. N.Y. 10017 


(212) 669-6060 
Mignt Pwones: (212) 475-1347 
(S06) der nara 
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APPEARANCES: 


BASS, ULLMAN & LUSTIGMAN, ESQS., 

Attorneys for Plaintiff 

747 Third Avenue 

New York, New York 

BY: SHELDON S. LUSTIGMAN, ESQ., 
of Counsel 


SULLIVAN & CROMWELL, ESQS., 
Attorneys for Defendant 
48 Wall Street 
New York, New York 
- BY: DAVID B. TULCHIN, ESQ., 
of Counsel 


IT IS HEREBY STIPULATED AND AGREED by 
and between the attorneys for the respective 
parties hereto that filing, sealing and 
certification be and the same are hereby 


waived. 


IT IS FURTHER STIPULATED AND AGREED that 


all objections, except as to the form of the 
question, shall be reserved to the time of 


the trial. 


IT IS FURTHER STIPULATED AND AGREED that 
the within examination may be subscribed and 


sworn to before any Notary Public with the 
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same force and effect as though subscribed 


and sworn to before the court. 


RUBEN POLNE, having been first 
duly sworn by the Notary Public, was examined 
and testified as follows: 

EXAMINATION 

BY MR. TULCHIN: 

Q Will you state your name, please? 
Ruben Polne. 


Q Where do you reside? 


266 Park Avenue, Park Ridge, New Jersey, 07656. 


Q Mr. Polne, are you employed with the 
plaintiff here, Framen Steel Supply Company? 
A Yes. 

Q What is your position with Framen? 

Sales manager. 

Q Any other titles? Any other positions? 
A I am in purchasing, too. I do purchasing, I do 
sales, credit checks. 

Q Any other functions at the company? 


Most functions that would be expected of somebody 
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else in a company of our size. 

Q Let's get into that. How large is 
the company? How many employees are there? 
A Framen Steel has four employees. 

Q Are you an officer of the company? 

No. 

Q Who are the officers? 
A Mr. Frank Mendal. He is the president. And 
I really do not know whether there are any officers 


in the legal term other than him. I think we have an 


accountant who might be. 


9 Is the accountant an outside accountant? 

He is an inside accountant. 

Q He has an office? 

He comes into our office. 

Q What is his name? 

Mr. Mendelsohn, Irving Mendelsohn. But again 

know whether is he a legal officer. 

Q Who are the directors of the Framen 
Steel Sup»rly Company? 
A The directors, I would say, Mr. Mendelsohn 
would be one. 

Q Do you know or are you guessing? 


{i would guess. I really don't know for sure. 


It has not been -- 


Are you a stockholder in the company? 


Do you know who holds the stock? 
Mendal. 

One hundred percent? 
hundred percent. 

Q You have said that you are in sales and 
purchasing and credit checks. Would you describe your 
function as managerial? Do you consider yourself a 
managerial employee? 

A Yes. 

Q Who is your direct superior in the 
company? 

A Mr. Mendal. 


Q You report directly to him? 


Q _ How about the other employees, other than 
yourself; what are their functions and duties? 
A Secretarial. 

Q Are you the only employee other than 
secretarial and clerical people? 
A That is right. 


Q So that in the managerial positions the.e 
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is Mr. Mendal, yourself and maybe you will include -- 
A Two young ladies. 

Q What are their functions? 

Secretarial. 

Q - They are not managerial? 

Secretarial. 

Q So that the managerial functions of 
the company are carried out exclusively by yourself 
and Mr. Mendal. 

Do you know if Mr. Mendal is on the 
board of directors of any other company or is a share- 
holder of any other company that deals in a similar 
line of business? 

A I don't know. I don't believe so. 
Q Does he have any interest whatsoever 
in any of the suppliers you deal with, such as, Okaya? 
A No. Definitely no. 
MR. LUSTIGMAN: I am going, to give you 


some leeway over here but, again, I would Just 


like to state for the record that the purpose 


of this deposition is supposed to be limited 
' to the scope of tre j::cisdiction. 
MR. TULCHIN: Absolutely. 


MR. LUSTIGMAN: It seems that these 
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questions may be going beyond it. I would 
just like to mention that. 

MR. TULCHIN: The question of jurisdiction 
under Section 302 in line with the argument 
that Framen has made relates to the whole 
question of agencies. You have made the 
argument that you were acting as agent in 
New York for us and I think my questions are 
throughout going to go to that overall broad 
question. 

MR. LUSTIGMAN: Fine. Whether or not 
the president of the company has stockholding 


interest or any other interests in any other 


company, I fail to see how that would apply. 


MR. TULCHIN: That is all for that 

line anyway. 
BY MR. TULCHIN: 

Q Do you know when Framen Steel Supply 
Company was first chartered? 
A I believe in 1948. 

Q Is 4t now a New York corporation? 

It is a New York corporation. 

Q Has it been since 1948? 


I think since its inception. It has been a 
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New York corporation since its inception. 

2 Directing your attention now to the latter 
part of 1974, were there then four employees of the 
company as there are now? By that I have included 
two secretaries, yoursel‘ and Mr. Mendal. 

A And the accountant. Yes. 

Q The same number of employees? 

Yes. 

Q Does Framen have any subsidiaries, any 
divisions? 

A No. Framen is an entity unto itself. 

Q I am not sure this is on the record. 
Where are your offices located? 

A One World Trade Center. 

Q What floor? 

Forty-sixth floor, Suite 4667. 

Q Does Framen have any property in New York? 

No. 


Q What would you say, just as a round 


figure, are your annual billings? Take the past 


couple of fiscal years, whatever your year may be. 
A I would think in the vicinity between three ta 
five million dollars. 


Q What is the fiscal year of Framen Steel 


Supply Company? 
A March 31, 19 -- March 31 of the year. 

Q In the fiscal year which ended March 31, 
1975 you would say your billings were in the range of 
three to five million in that year? 
A Approximately. 

Q How many customers would you say generally 
Framen Steel has? 
A Over one hundred. 

Q Are these regular customers that come 
to you on a regular basis? 
LA Yes. 

Q Is the business of Framen Steel exclusively 
to order, shall we say, steel “rom overseas and 
import it into the United States for resale to other 
companies? 
A We act as agents for companies who require 
that service. 


Q You use the word "agent," I am not sure 


you use that ina legal sense. What do you mean by 


the word? 
A We are approached by °¢ users, such as Philips, 
to supply them with steel. 


Q Later we will get into exactly how that 
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happens and whether you are an agent or not. And 
that is something that will be decided by others. 
Have you seen any financial statements 
of Framen Steel Supply Company for the last fiscal 
year? 
A I may have. 
Q Are you familiar with what the profit 
may have been for Framen Steel Supply Company? 
MR. LUSTIGMAN: Objection. 
Q I just asked him whether he is familiar. 


Really I am not. It does not necessarily interest 


Q You are not interested in whether you 
make a profit or not? 
A It is not part of my function, you know, to 
check that out. 

Q Are you concerned with running a 
profitable company? 


A Of course. 


Q You are? 


Naturally. 
Q In that connection are you aware of 
prices when you either deal with your customers or 


deal with your suppliers? Are you aware of the prices 
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being charged you and prices you are charging? 
A Yes. 

6) You are? 

Yes, I am. 

Q Is that a major factor in your dealings 
with these companies? 

A Price? 

Q Yes. 

In terms of the customers? 

Q From either end. 

Of course. It is a major factor. 

Q Doesn't Framen Steel in effect make 
money solely through the spread between the price they 
are paying and the price at which they are reselling 
the product? 

A That is correct. 

Q Are you generally familiar with the course 
of dealings between Framen Steel Supply Company and 
Philips Industries, the defendant here? 


A Yes, I am. 


Q Did you personally handle the transactions 


between those two parties? 
A Yes, I did. 


Q And that would be on every occasion in 
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which those transactions came up? 
A Yes, every occasion. That is right. 
Q Before coming here today, Mr. Polne, 
did you discuss your testimony with anyone? 
A No. 
Q You did not discuss with your lawyer 
what you might be asked and what your testimony might be? 
A Only in terms of the jurisdictional part of 
it. In other words, as to what the general questioning 
would be. But I did not discuss the case because the 
case, as far as I am concerned, is clear-cut. 
Q I am not asking you whether the case is 
clear-cut or not. I am asking you whether you discussed 
with anyone, either in the company or the attorney, 
what questions you might be asked and what your testimony 
might relate to? 
A No, I did not. 
Q You did not? 


No. 


Q You say Framen Steel has over one hundred 


regular customers? 
A Yes. 
Q Where are these customers located? 


I would say all over, really. But mostly in the 
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Gulf and on the Fast Coast. 
Q When you say the Gulf, you mean the 
Gulf of Mexico area? 
A Yes, that is right. In other words, Houston, 
New Orleans and also on the East Coast. 
Q Let's first find out how you get contact 
with these companies. Who makes contact with whom, 
in general, in your dealings with your customers? 
A - In general, we make contact with them initially. 
Q How is that done? Do you have a salesman? 
We have sales representation, we have agents. 
Q Who are those people? Are they employees? 
A They are not employees. They deal with us on 
a commission basis. 
Q Who are they? Can you identify them 
for me, their names? 
A Well, there is Jim Wilson Associates in 
Houston; Wayne Tasker in Amarillo, Texas. 
Q Are those your only sales representatives? 


Those are the ones that we use in those areas, yes 


Q How about in New York? 


A No, we do it ourselves. We make our calls 
ourselves. 


Q So in other words you or Mr. Mendal, I 
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would assume -- 
A Yes. 

Q -- actually go out and visit potential 
customers, make an appointment with their purchasing 
agents? 

A Or we call. 


Q You call? 


Q From where do you get those name of 
potential customers? 
A This business is a very known business, the 
steel business. Since Mr. Mendal has been in this 
business for so many years we don't need a Dun & 
Bradstreet to locate the customers who can use our 
services or our products. 

We know the customers who we wish to deal with. 

Q Generally, the first time contact is 
made between Framen Steel and a potential customer, 
that contact is initiated by Framen Steel? 


A In some cases, yes; in most cases. 


Q Let's find out what happens next. 


Assume you go in and either telephone 
a potential customer or go visit the offices of a 


potential customer, the purchasing agent or somebody 
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else. At that point what is the next step? Do you 
then hear from the customer or do you continue to 
make efforts to contact them and have orders pl: ed 
by them? 
A At that point they would indicate to us what 
they need. 
Q How would they indicate that? Through 
what means? 
A By telephone. 
- Q And they would telephone your offices 
in the World Trade Center? 
A That is right. 
Q Turning specifically to your dealings 
Philips Industries, how was contact first 
lated with Philips Industries? 
A A transaction was made in '73 where we had some 
steel. There was a company called Richland Corporation, 
if memory serves me right, who pointed us to Philips 


Industries, and a Mr. Gayle Harvey of Philips Industries 


contacted us and consummated the transaction. 


Q I am not quite clear on that. You had 
a customer named Richland? 
A Yes. 


Q And had they ordered some steel from you? 
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Yes, we sold them steel in the past. 

They are a warehouse in the Dallas area, if 
I am not mistaken. 

Q What was the particular transaction 
that they contacted Philips Industries about? Did 
they buy steel from you? 

MR. LUSTIGMAN: Excuse me. Will you 
clarify that? I think your question is the 
transaction between Richland and Philips? 

MR. TULCHIN: I am not sure I understand 
Mr. Polne's testimony correctly. 

Q You had some dealings which I would like 
to find about with Richland. 

A Yes. 

Q Did Richland then contact Philips and 
tell you about that contact or did they simply tell 
you that a company named Philips Industries might 
need, say, the steel which they had purchased? 

MR. LUSTIGMAN: If you know. 

A They said that they would need the steel which 
we had, which ue had purchased, not that they had 


purchased. 


Q You had purchased from whom? 


From our suppliers. 
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Q How did Richland get into it? Was 
the steel being stored at their warehouse? 
A No. Richland had purchased a quantity of 
steel from us out of a larger quantity and they 
mentioned to us that Philips Industries might have 
interest in it. 

Q You mean the balance that they had not 
purchased? 
A Yes, that balance that they had not purchased. 
And then Philips in turn contacted us and we consummated 
the transaction. 

Q I am trying to find out this: You say 
Philips contacted you? 
A Yes. 

Q How did Philips know to contact you? 
Had they spoken to somebody at Richland? 
A Yes. 

Q The person at Philips who contacted you 
was Mr. Harvey? 
A Yes, Mr. Gayle Harvey. 


Q What division of Philips was he working 


A it is difficult to say. Telephone numbers -- 


I really don't know in what town. He may have been 
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in Indiana City. I really don't know. 


Q As a result of that telephone call what 


then happened? 


A We agreed upon terms and the steel was shipped 
to them. 

Q When you say “agreed upon terms," do 
you mean in your discussion on the telephone you 
agreed as to price, etcetera? 

A As to price and terms, right. 

f) What do you mean by terms? What else? 
A We gave them net thirty days, that they had 
thirty days to pay. 

Q Did they thereafter send you an order, 
a purchase order? 

A Yes, a purchase order. 

Q They did? 

Yes. 

Q- I assume that transaction went forward? 
A That is how all the transactions transpired 
after that; initiated by telephone and an order 
followed in writing. 

Q Going back to that first transaction, 
where was that steel locatei at the time you spoke 


to Mr. Harvey? 


In Houston. 

Q Was Philips made aware of that? Did 
they realize that? 

A Yes. 

Q How was the steel shipped from Houston 
to wherever it was going, to Philips' plant someplace? 
A I could be wrong, but I think it went to 
Arlington, Texas. And it went by truck. 

Q Who made the arrangement to carry out 
that transportation of steel? Was it you? 

A I believe we made the arrangements to deliver 
the steel. However, it could have been on a freight 
collect basis, I am not sure. I can't remember. 

Q At the point in which the steel was 
being warehoused, I assume, in Houston, who was the 
owner of the steel? 

A We. 
Q You then sold that steel to Philips 


pursuant to a contract, I assume? 


A Pursuant to a verbal order. 


Q Did you consider that there had been a 
contract by which that sale had been carried out? 
A A verbal order in the steel pusiness is Just 


like 1.1 the brokerage business. Of course, you have 
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to know wi10 you are dealing with and Philips Industries 
is a company which was highly rated. And we expected 
them to fulfill their commitment to us. 

Q You received -- after that first 
telephone conversation in which you agreed to the 
price and terms for payment, you then received a 
written purchase order from Philips Industries? 

A Yes. 

Q Did you look at that purchase order? 

No. 

Q You didn't look at it at all? 

Just to verify that the price was correct. 


Q Did you look at the back of that purchase 


You did not? 


Q You thereafter shipped the steel to 


Philips pursuant to their purchase order without 


knowing what was contained in the purchase order? 


A Not the back. 
Q How about the front? 
A It seems that we are going off on a tangent. 


The steel involved was very basic. There was a 
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Bauge steel which was thirty-six inches wide, as I 
can recall, sitting in a warehouse which we controlled. 
If there was Boing to be a rejection of the steel it 
was only from Houston to Arlington and that would have 
cost us, at worst, the trucking there and back. 

Q You were also getting a purchaser for 
the steel, were you not? 
A You are saying to me, aS I understand it, did 
I have a contract with them, with Philips? Again, I 
explain to you that if I shipped the first truckload 
and Philips rejected it or refused it for whatever 
reasons, we would have been out the trucking, the 
movement of the steel from one Place to the other and 
back, and not to be out thousands of tons of steel 
specifically manufactured to their size. 

Q You ould have been out the trucking; 
the trucking would have been an expense that you would 
have borne, Framen Steel; 1s that right? 


A Yes. 


Q Had Philips rejected the steel and had 


the steel then been returned to the warehouse, who 
would have been the owner of the steel at that point? 
MR. LUSTIGMAN: Objection. It calls 


for a legal conclusion. 
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Q Who would you have considered to be 
the owner? You said while the steel was sitting in 
the warehouse, before the telephone conversation 
with Philips, you were the owner. And had Philips 
rejected that steel and it had been returned to the 
warehouse, what would you have considered? 

MR. LUSTIGMAN: Objection. It calls 
for a legal conclusion, first of all; and 
second of all, it has nothing to do with the 
jurisdictional questions at issue here. 

MR. TULCHIN: I disagree. I think it 
has a lot to do with the jurisdictional 
questions. 

Are you directing him not to answer? 

Mk. LUSTIGMAN: Answer the question. 
W111 you repeat it? 

Q The question is: Hed you shipped the 
steel to Philips and had Philips then rejected the 


steel and the truck turned around and returned to 


Houston and the steel would be put back into the 


warehouse, would you have considered at that point 
that Framen Steel was still the owner of tnat steel? 
A No. If it was sold to them and we did receive 


the order for the steel, I would consider it to be their 
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steel and I would want to know why the steel was 
rejected. 

Q Didn't you testify just a minute ago 
that Framen Steel Supply Company would have borne 
the expenses for the transportation? 

A Back and forth, that is correct, because we 
arranged for the steel to be shipped. 

Q If the steel was no longer yours? 

In other words -- 

MR. LUSTIGMAN: I think -- 
MR. TULCHIN: Let the witness finish 

his inswer. 

MR. LUSTIGMAN : You are getting a little 
bit argumentative and very much off the track. 

May I suggest that at least you rephrase your 

question because I think it is argumentative. 

MR. TULCHIN: Okay. 


Q On what basis would you say that Framen 


Steel Supply Company would have borne the expenses 


of the transportation of the steel? 

A Because ee would have made the arrangements to 
ship the steel and we would be responsible to the 
trucking company. 


Q In dealing, with your hundred or more 
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customers who deal with you on a regular basis, I 
believe you testified before most of the times these 
dealings take place as the result of telephone conver- 
sations? 
A That is correct. 

Q As with your conversation with Mr. Harvey 
of Philips initially, do you receive a call and discuss 
price and terms for the sale of steel? 

A ’ Yes. 

Q Thereafter do you normally receive a 
purchase order from whatever company happens to be 
involved? 

A Yes. 

Q Do you look at those purchase orders? 

Only to make sure that the prices are correct. 

Q Do you ever read the writing other than 
the numbers; the numbers may be the price? Do you 
ever read the writing on the purchase orders? 

A No. 
Q You never do? 
No. | 


Q You are never concerned with what one of 


those companies may be asking you to do in accordance 


with their order? 
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A It never came up before. This is the first 
time this ever happened, that we had a cancellation 
of this type. And we never needed to look at the 
back of the forms. 

Q Normally when one of these companies 
places an order with you, what then is the next step 
that you take? What is your procedure? 

A Are you talking about specifics now? 
Q I am not talking about specifics. 
- Generally -- 

Q Wait just a minute. I want to find out 
in general. Let me rephrase the question. I don't 
think it calls for a very difficult answer. 

The question is: After receiving a 
telephone call or a purchase order in which one of 
your customers is asking you to sell them a certain 
amount of steel and gives you the specifications, 
etcetera, what do you then do? 


A We call our suppliers. 


Q How many suppliers do you have? 


A At the present time we have limitless suppliers, 
actually. 
Q How many deal with you on a regular basis? 


I would say two to three. 
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@ What are the names of those suppliers? 

Okaya is one; Kanematsu-Gosho. 

Q The third one? 

Gollin Corporation in New Zealand. 

Q Does Gollin have any offices in the 
United States? 
A They used to. 

Q You deal directly with an office in 
New Zealand when you get your steel from Gollin? 
A Originally, yes. 

Q Would you explain that "originally"? 
I don't follow that. 
A We would deal with them in New Zealand but they 
did open an office in New York in 1973. 

Q Is that office still open in New York? 
A I don't know. We have not dealt with them in more 
than two years. 

Q Your primary suppliers are the two 


companies? 


A Yes, the two Japanese companies. 


Q Kanematsu-Gosho, do they have an office 
in New York? 
A Yes, they do. 


Q And how about Okaya? 
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Yes, they do. 

Q Okaya -- let's get the proper name. 
Is that Okaya (U.S.A.) Inc.? 
A Yes. 

Q Where are their offices? 

One World Trade Center. | 

Q The same building? 

Yes, exactly. 

Q What floor? 

“The 20th floor. 

Q How about Kanematsu-Gosho? 

The same building, on the 4fch floor. 

Q Do you know in what state Okaya (U.S.A.) 
4s incorporated? Or is it a foreign corporation? 

MR. LUSTIGMAN: If you know. 

I don't know. 

Q How about Kanematsu-Gosho, are they 
4ncorporated in New York? 


A I don't know. 


Q In the offices of Okaya in the World 


Trade Center, how many employees are there, if you know? 
Just roughly. 
A I would say fifteen, between fifteen and twenty 


people. 
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Q Is there one particular person over 
there with whom you deal on a regular basis in getting 
your steel? 

A Yes. There was more than one I used to deal 
with but the gentleman that I used to deal with is no 
longer there. And now there is a Mr. Tanaka with 
whom we deal. 

Q How about in the latter part of 1974, 
was it Mr. Tanaka with whom you dealt? 

A ‘No, a Mr. Satin. He was the sales manager 
of Okaya at the time. 

Q Is there one person at Kanematsu-Gosho 
with whom you deal? 

A Yes, Mr. Milton Stark. 

Q In your dealings with one of these two 
suppliers, and I gather these are the primary two 
suppliers with whom you deal, would you call both of 
them, after receiving an order from a customer, and 
attempt to buy that steel which has been ordered from 


you from them? 


A I would say yes. 


Q So normally -- 
Normally. 


Q Normally you call both of 
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A I think it would be good to underline the word 
“normally.” At the point which we are talking about, 
when Philips did order -- 

Q I am talking about just in general. 
A In general, I would contact more than them, if 
I could. 

« How many more? 
A Depending on what the price needed would be. 
If we can get the order we would contact our European 
agents. We have people in Europe. We don't deal with 
them on a day-to-day basis, but if we do have an inquiry 
that would necessitate -- if, for instance, the Japanese 
were not able to offer the item, we would go elsewhere. 
And our scope is limitless. 

Q If I understand you correctly, "ormally 
what you do in attempting to secure the steel is 
call more than one and sometimes many more than one 
potential supplier and determine from them if they will 


sell you that steel and at what price? 


A Normally. 


Q Would it be the normal practice, then, 
for you to compare prices that had been quoted to 
you by potential suppliers on the steel which you 


seek from them, assuming that they can deliver that 


A Yes, I would compare the prices. That is why 
I would go to more than one. 

Q Normally would you not select that 
potential supplier that quoted the lowest price 
to you? 

A Yes, normally I would. 

Q In dealing with your customers, the 
one hundred or so that you have, do you disclose to 
those customers with whom you are dealing, whether 
it be Okaya or Kanematsu or anyone else; do they 
know your suppliers? 

A Only if the customer would like to know. We 
don't have any secrets. 

Q Normally you do not, as a matter of 
course, say to your customer, "I am getting this 
steel through so-and-so"? 

A Not normally. 


Q If you did disclose to them, perhaps 


they might ask you -- or for some otier reason have 


you ever had an occasion where the customer said, "I 
would rather you did not deal with Okaya, I would 
rather you dealt with some other company"? 


A No. 


_—196a 
Polne 31 


Q If that had been said to you at any 

time, would that have made any difference to you? 
MR. LUSTIGMAN: Objection. 

Q On what basis, then, do you, in seeking 
your supp)ier, on what basis do you decide with whom 
to deal, when you say here is a limitless number of 
suppliers? 

A Availability of the item and price. 

Q And the decision with whom to deal with 
is made by you personally? 
A Most of the time. 

Q No one else tells you who to go with? 

A I would ask some of my suppliers, they might 
direct me to people who might be able to. 

Q No one instructs you whom to go to. 

You may get advice, but no one instructs you? 
A No. 

Q In going to your suppliers and placing 

an order with them do you disclose to them who your 


customer is? 


A No, not as a normal situation. 


Q So that when you place an order with 
Okaya, say, they don't know who your customer is? 


A Normally not. 


me ee es, 
‘ 
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Q Do they have any interest, would they 
normally care about who your custoncr is? 
A Normally not. But, asain, there are times when 
they might have interest. 

Q Do you remember any such times ever 
occurring? 
A The time that does occur to me is the order 
that we placed for Philips. We placed an over-two 
thousand order of specifically cut steel, specifically 
ordered to fit machine parts in the Philips plant 
in Nicholasville, Kentucky. 

At that point they did want to know who the 
customer was because of the large order. 

Q After niseitic an order with ore of 
your supplier, what is the next communication that 
normally occurs betwee; Framen and its supplier? 
A The supplier would then confirm the order tc us. 

Q How would that be done? Through a 


written piece of paper? 


A Normally through a writing. 


Q Did you pay any attention to those 
writings? Did you check out what was contained therein? 
A . I would say yes, the front part, yes. 


Q Is there a back part? 
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A Maybe there is, maybe there isn't. I know I 
order steel at a certain price and as long as the 
terms are listed where they are supposed to be, and 
that is on the front of the form, we file it until we 
receive a -- \ 


Q Is one of the terms that you might be 


looking for the price that you are paying your supplier 


for the steel? 
A The price? 
Q Yes. 


Yes. They confirm the price that we agreed 


Q Let's say that things go without a hitch 
and the steel is being shipped, let's say, from Japan 
since you normally deal with these two Japanese 
companies, to the United States, ‘was that steel being 
shipped to Framen Steel Supply Company? 

A Yes. 

Q Where would you take possession of the 
steel? 

A In the port of entry, which is, by the way, 
agreed upon also. 

Q At that point was Framen the owner 


of the steel? 
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A At that point Framen would be the owner of the 
steel, after the invoice, naturally. 

Q When you received an invoice thereafter 
what would be the procedure for making, payment to 
your supplier at Framen Steel? 

A We would have the invoiced processed. 

Q What does that mean? Explain that in 
just a little bit of detail. 

A We would make sure that the invoice was correct 
and effect payment. 

Q Does that mean that Framen Steel Supply 
Company would write a check to whoever your supplier 
is and mail the check in? 

A That is right. Actually, being within the 
proximity, it would either be handed over to them 


by messenger or mailed. 


Q Was that one of your functions or 
\ 


carried out by either Mr. Mendal or your accountant? 
A That was carried out by one of the girls. 

You mean the actual mailing of the check? 

Q No, I mean the payment. Who would 
sign the check, for instance? 
A I would not sign the checks. 


Q In the case of Okaya, is it not true that 
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Okaya (U.S.A.) Inc. 18 a separate corporation from 
a Japanese steel manufacturing company also named Okaya? 
MR. LUSTIGMAN: If you know. 

I don't know. 

Q When you dealt with Okaya (U.S.A.) Inc. 
and placed an order with them did you understand that 
they would manufacture the steel? 

A No. 

Q Who did you understand would manufacture 
the steel? : 

A One of the Japanese steel mills in Japan. 

Q Did you know which steel mill or which 
company? 

A If we wanted to we could find out. 

Q Normally would you find out? Was that 
part of the instructions, part of the terms? 

A Unless the customer would want to know we really 
did not care who manufactured it. We gave them that 
leeway, to be able to order it from more than one mill. 

Q What would you describe Okaya (U.S.A.) Ine. 

as; wees they a broker? 


A I would say a Japanese trading company. 


Q They are not a manufacturing company? 


I don't know what their charter is. If they do 
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manufacture, I don't know what they do. I have never 
heard of them manufacturing. 

Q You did not normally know or care 
whether Okaya placed its order through any particular 
company? 

A Any particular mill, to any particular mill. 

Q How about any particular company in Japan? 
I assume there is more than one firm in Japan. which 
manufactures steel? 


A There is. 


Q Did you care through whom Okaya went, 


which firm? 
A Not unless the end user had any objections or 
preference. 

Q How about specifically now in reference 
to Philips Industries; in your dealings throughout 
this period from 1973 to the end of 1974, dia you 
ever inquire as to where the steel was being manufactured 
in any of those orders? 

A I don't believe so. 

Qa: pid Philips Industries ever want to know 
where the steel was being manufactured? 

A No. That is the reason why I never inquired. 


Q And normally, then, you would not have 


~ eC ne 
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supervised in any sense the manufacturing of the steel? 
A No. 
Q You did not have an agent in Japan, say, 
go see what the mill was doing? 
A Okaya. That would be Okaya's function. If 
there was such a need, that would be their responsibility. 
In other words, if the steel was not to the 
specifications ordered we would have recourse to Okaya 
and the customers would have recourse to us if it were not 
to specific requirements. 
Q When did you first have an opportunity 
to see whether the steel was to your specific require- 
ments? 
A When it arrived. 
Q At that point the steel would come to the 
dock in whichever port it was, and how did you check 


the specifications? 


A We did not check the specifications. It was 


shipped to the customers. 

Q Did anyone from Framen Steel ever go to 
look at the steel and see if it met the specifications 
in your order? 


A There was no reason for us to go to the harbor 


or the port to check the steel. Once the customer 
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received it in his place he would know whether it was 
satisfactory or not. We have shipped many, many 
thousands of tons of steel and we have not had any 
complaints. 

Q In your dealings ss 
A In fact, with Philips. We shipped them thousands 
of tons of steel and they have never complained to 


us about the quality. 


Q In your dealings with Okaya, were there 


any ites written communications betwen Framen and 
Okaya other than the confirmations which you have 
already testified about? 

A No. Of course, the invoicing. When it came 
time for them to invoice they would give us whatever 
drafts, whatever documents we need or we needed from 
them. 

Q I believe that the import of your 
seetinoay 4s that you did not control the manufacture 
of the steel. Would that also be true as to the movemen~ 
of the steel? Did you have anything to say about how 
the steel was eoved? 

A Only to the extent that it was to be moved by 
vessel. 


Q Did you specify which vessel? 


Which company? 


Or any other details as to the trans- 
portation? 
A No. Actually, we purchased the steel on a 
C.1I.F. duty-paid basis, U.S. port, whichever port 
was decided upon. 

-Q When the steel arrived in the United 
States port was it the function of Framen Steel to 
transport that steel to its customer? 

A Not necessarily. 

Q Let's take specifically in the case 
of Philips Industries; how did that work? 

A The steel was sold F.O.B. the port of entry 
and in turn -- 

Q Was that invariably true in all the 
dealings with Philips? 

A The first one, no, because we had it in 


our warehouse, the first transaction. The steel was 


in a warehouse so therefore there would have been -- 


but we sold them F.0.B., I believe. To the best of 
my knowledge we sold them F.0O.B. and we facilitated 


their tasks and used trucking companies to get the 


steel to them. 

Q Turning specifically to the steel which 
is the subject matter of the complaint here -- and I 
think you are familiar with the complaint, are you not? 
A Yes. 

-‘Q When that steel arrived in the United 
States it was then stored someplace, was it not? It 
was put into a warehouse of some kind? 

A . Yes. 

Q Is that warehouse controlled by you? 

No. 

Q Where is the warehouse located? 

The warehouse was located in Philadelphia. 

Q When you say it was, is it still? 

It is still there. 

Q And the steel is still there or not? 

I don't know whether the steel is still there. 

Q Do you know where the steel is? 


I do not know. 


Q When the steel arrived here pursuant to 


your contract with Okaya (U.S.A.) Inc., it was at 
that point put into a warehouse in Philadelphia? 
A That is-correct. 


Q You were informed that it was put into 
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a warehouse or did you direct that it be put into 
a warehouse? 
A We were informed that it was put in a warehouse. 
Q By whom? 
A By Okaya. And I believe there was a letter 
written in April informing us. 
Q April of what year? 
A of '75, informing us that the steel was being 
held at our disposal in the warehouse in Philadelphia. 
§Q Since April of 1975 do you know what 
has happened to the steel? 
A No. We reached an agreement with Okaya whereas 
we do not have any more control over the steel, or 
that particular portion of the steel. 
Q When was that agreenent reached? 
I think in February of this year. 
At which point we allowed them not to take 
certain steels that we had sold to them in exchange 


for us not taking the steel from them. 


Q So in effect you settled whatever claim 


Okaya may have had against you on this steel? 
A At great loss. 
Q Did that settlement provide that Okaya 


was to become, if indeed they had never been, the owner 
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of that steel? 
A That settlement, yes. 

Q So that as of February 1976 Framen Steel 
Supply Company is no longer the owner of the steel, if 
they ever were? 
A Actually, yes. That is correct. 

The thing is that we were the owner -~ well, 
okay. 

Q So that since February of 1976 you 
don't know whether Okaya may have shipped that steel 


back to Japan or not? 


A No. 


Q You don't know whether they have kept 


it in that same warehouse or not? 
A No. 
Q You don't know whether they have sold 
that steel or not, do you? 
A No. 
Q Have you made any inquiries of Okaya 
as to whether that steel may have been sold? 
A No. That came as part and parcel of a settlement 
that we made with them. 
Q I am not sure that I understand that. 


That they would keep the steel in turn for us 
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not selling them steel which they had purchased from 
us. We sold steel to Okaya, too. Not only did we 
buy from them but we sold them. 

Q Was that steel manufactured in the United 
States for shipment to Japan? 
A No, actually imported from Europe and sold to 
them for resale by them in the United States. 

Q They refused to take delivery? 
A They refused to take delivery of the steel. 
And at that point in time we went into litigation 
with them and we reached a settlement where we would 
not take the steel that we were forced to take by 
Philips and they would not take the steel that we 
sold them. 

Q What did you thereafter do with the steel 
which you say you sold to Okaya? 
A It is still in the warehouse. We still have 
physical possession of it. It is in Philadelphia, 
about eight hundred tons, and there is a loss of a 
minimum of $250,000 on that alone. 

Q That is the steel that you sold to Okaya? 


Which they did not take. 


In addition to that, by the way -- 


Q What was -- 
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MR. LUSTIGMAN: Let him finish his 
answer. 
Q Finish your answer. 
A In addition to that, we were forced to take back 
some nine hundred tons of steels which we sold to 
Okaya from a domestic source, American mill, and then 
returned it to us because of this particular transaction. 
Q How much had you billed Okaya for the 
steel which you said you sold to them, in which this 
litigation had arisen? 
MR. LUSTIGMAN: Objection. It is beyond 
the scope of jurisdiction. Isn't it? 
Q Was that letter that you received in 
' April 1975 the first information you received from Okaya 
that the steel which is the subject matter of this 
complaint was being warehoused in that particular 
warehouse in Philadelphia? 
MR. LUSTIGMAN: I believe, to get the 


answer clear, the witness testified he was not 


sure of the date. I would rather not use that 


as a definitive point. 
MR. TULCHIN: Would you mark this, please, 
as an exhibit for identification. 


(Letter dated April 24, 1975 from Okaya 
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to Framen Steel Supply Company marked 

Defendant's Exhibit A for identification, 

this date.) 

MR. TULCHIN: This is a document 

Produced bv the defendant pursuant to 

producvion documents under Rule 36. 

Do you want to look at this? (Handing 
document to counsel.) 
BY MR. TULCHIN: 

Q Is that a letter that you had referred 
to earlier concerning the warehousing of this steel? 
A Yes. 

Q The date is April 24, 1975. 

Yes, that is correct. 

Q The letter refers to, on the first page, 
a list of various amounts and kinds of steel that 
Okaya says, according to the letter, were ordered 
by you and arrived at Philadelphia, Pennsylvai. a. 

A Yes, that is right. 

Q Could you identify for me which pieces of 
steel listed here were ordered by you in connection 
with the Philips order? 


A All of it. 


Q All of this steel? 


oe ew erm + a | 
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Yes, that is correct. 

Q The names listed under the numbers 
‘in the left-hand column, would those te the vessels 
the steel came on? 

A Yes. 

Q Is there any indication of the dates 
the vessels arrived in Philadelphia? 
A Not in the letter. 

Q To go back for a minute, you said 
originally that once the steel had arrived in 
Philadeiphia Okaya arranged to have it put in a 
Warehouse there; is that right? 

A This particular shipment? 

Q We are talking about this steel which 
is on this letter dated April 24. 

A Yes, they did. 

Q When did they first inform you that that 
had been do: ? 


A As each vessel arrived. 


Q How did they inform you; by telephone? 


By telephone. 
Q Was that telephone call from their offices 
in the World Trade Center to you? 


A That is right. 
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Q When were those calls made generally? 

I ean’ recall. 

Q Just when the vessels arrived? 

Yes. 

Q Within a day or two? 
A - Before the vessel would arrive, maybe, if the 
ETA was -- within a day or two before the vessel 
would arrive. 


Q Was this a formal procedure? 


Q A day or two before the vessel would 
arrive, they would notify you that the steel would be 
put in the warehouse? 

A No, they would announce that the steel was 
arriving. 

Q How about the question of how they 
informed you that this particular steel was going to 
be put in a warehouse in Philadelphia? When did that 


first occur? 


A It occurred after we received the cancellation 


from Philips. 
Q How did Okaya inform you that the steel 
was being put ina warehouse? 


A We informed that that we could not at the present 
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time take the steel because of the cancellation of 
Philips. 

Q What did they then say? That the steel 
would be put in a warehouse? 
A They would -- 

Q They wrote this April 24, 1975 letter? 
A Is this the first -- they didn't say it went 
in on that date. 


Q I will try to find out from you, whether 


it be by telephone or some written communication, how 


and when you first got information from Okaya that 

the steel which is the subject matter of this complaint 
was being put into a warehouse. 

A By phone. 

Q When did that occur? 

As each vessel arrived. 

Q There may be some confusion here. I 
think you have testified that you first called Okaya 
to tell them that you could not take the steel? 

A That is right. 

Q When was that call made? 

Prior to the arrival of the first shipment. 

Q ' During that first telephone conversation 


did somebody at Okaya say to you, "Well, in that event 
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we are going to put this steel into a warehouse"? 
A They probably did. 

Q You say "probably." I am trying to find 
out when you first learned that the steel was going to 
be warehoused in Philadelphia. 

Do you have any recollection of talking 
about that on the telephone with anyone at Okaya? 
A The only recollection I have is that when the 


steel was cancelled, when we received the cancellation, 


at that point we informed Okaya that we could not take 


possession of the steel at that point in time. 

Q Was this letter dated April 24, 1975, which 
has been marked as Defendant's Exhibit A for identificatio: 
is that the first written communication from Okaya 
concerning, the warehousing of this steel? 

A From them, yes, the first written one, yes. 

Q You say from them. Were there any others? 

No, that is the only one that I can recall. 

Q At.any time before April 24, 1975 did 
you attempt to resell the steel which was being warehoused 
in Philadelphia?» 

A At that point the market had collapsed and there 
was no market. 


Q That is not the answer. 
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We attempted to find a buyer. 
Q How did you do that? 
MR. LUSTIGMAN: Isn't this getting 
a little beyond the jurisdiction aspect? 
MR. TULCHIN: You may be right. 
Q From April 24, 1975 until February of 
1976, when you reached the settlement with Okaya, did 
you have any communications with Okaya at all concerning 
this steel? 
A . We had communicatic*s concerning all matters 
that we had in litigation sith them. 
Q I mean particularly the lecation of the 
steel? Did you mean that it was still being kept 
in Philadelphia, or didr't you care? 
A I can't say that I -~ it went into Philadelphia 
and therefore I assume it was in Philadelphia. 


Q Did you consult any corporate records 


of Framen Steel befor: coming here today? 


A No. 

Q Everything you are telling us is from 
memory, as cay venanbe® the events? 
A Yes. 

Q Do you specifically remember the alleged 


orders or contracts which are the subject matter of the 


complaint ? 
A I remember. 
Q You remember specifically the event 
that occurred? 
A You mean the events that occurred leading 
up to the cancellation? 
Q All the events that might refer ‘9 
these allered contracts. 
A We had orders. I don't know whether a}. eed 
or ee) We do have -- counsellor has them? 
MR. LUSTIGMAN: He is not admitting, that 
there is a valid contract, that is all. 
MR. TULCHIN: The question whether 
there is or isn't is a legal qvestion. 
 Q Do you contend that there were contra ts 


between Framen Steel and Philips Industries? 


I 


A Yes. 
Q We will proceed on that basis. 


De you remember the events that occurred 


4n connection with those contracts, as you called them? 


A Not vividly. 
Q The placing of the orders, the telephone 
calls? 


A I have not looked at any of the corporate records. 
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I think I could recall but I don't know whether I can 
recall accurately the sequence. I know that we did 
have an order and that it ended with a cancellation. 


The cancellation was given -- 


Q What you remember, then, is what you call 


the cancellation and not the events that occurred 
before the cancellation? 
MR. LUSTIGMAN: It is not what he 
testified to. 
 Q Let me ask you -- 
MR. LUSTIGMAN: You are asking a senavel 
question. Wy not ask a specific question. 
Q Do you remember a telephone call which 
took place sometime in August of 1974 from somebody 
at Philips Industries concerning the sale of steel 
by you to them? Do you remember any such telephone 
call? 
A We had conversation with them. 
Q Do you remember a conversation with them? 
On a specific date? 
Q I am not asking, you about any specific 
Do you remember a conversation? 
A I spoke with them. I can't realiy remember a 


conversation unless it can be brought to my mind as to 
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what was discussed at tiat point. 

Q The complaint in this action, which you 
said already that you are familiar with, contains 
three causes of action. Let's go to the first 
Cause of action. If you would like, you may look at 
Paragraph 4 of the complaint. I think you have it 
before you, which says that, "On or about August 9, 1974, 
as evidenced by a confirmation of purchase order," 
etcetera, etcetera, "defendant agreed to purchase and 
defendant agreed to have merchandise," etcetera, etcetera 
certain amount of steel. 

You testified earlier that these contacts 

With your customers and specifically with Philips 
usually were initiated by telephone? 
A Yes. 

Q So in this particular case did this 
order, which is contained in the first cause of action, 
first come about as the result of a telephone conver- 


sation between you and somebody at Philips? 


A Yes, that is correct. 


Q That would be you personally? 
Yes, me personally. 
Q Do you remember speaking, to someone 


personally? 


oe OY 
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A Mr. George Allman is the one who placed the 
order with us. 

Q Do you remember when that conversation 
Occurred? 
A It had to be prior to the -- around August 9 
because we received a confirmation shortly thereafter 
of the purchase. 

Q Paragraph 4 of the complaint says 
that tne defendant, meaning Philips Industries, agreed 
*) purchase and plaintiff agreed to have manufactured 
this steel. 
A Yes, that is right. 

Q Did you then go out and have this steel 
manufactured? 
A We went and placed the order, we called up 
Okaya, placed the order with them, giving them the 
specific sizes that were required and they in turn 
placed the order with the mill. 


Q A’ mill in Japan then manufactured the 


steel pursuant to order from Okaya? 


A Yes, that is correct. 
(A brief recess was taken.) 
Q Mr. Polne, in connection with this 


specific order from Okaya which is the subject matter 
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of the first cause of action of the complaint, when 
you called Okaya how did you identify yourself? 
Do you remember having specifically called Okaya to 
order this steel? 
A Surely. 

Q How did you identify yourself? 

By my name. 

Q You said, "This is Mr. Polne from 
Framen Steel"? 
A ‘Yes. 

Q Did you say the steel you were ordering 
Was on behalf of Philips Industries for their use? 
A They knew it would be for Philips. 

Q How did they know it? 
A They asked because they asked before we got 
the order. 

Q This particular order now identified 
in the first cause of action? 
A Yes. 


Q When did they ask you? 


A When we came to them with the inquiry from 


Philips regarding these specific sizes. At that 
point, before they went back to the mill, they wished 


to know who the end user was and we gave them that. 


221a 
Polne 56 


We told them the end user would be Philips and if 
the price would be acceptable then we could do the 
business. 

When we called back Mr. Allman and informed 
him of the price, he in turn came back to us at a 
later time and placed the order, accepted the price. 


Q You say you informed Mr. Allman of the 


Q Was that your price to him or Okaya's 
price to you? 

A My price to him, counsellor. 

Q You did not inform him of Okaya's price 
to you, did you? 
A No, sir. 

Q Did you inform him that you were even 
dealing with Okaya? 
A At th..t point he never asked to find out. 

Q He was not told because you didn't 
tell him that unless he asked? 

A I wiatdals tell him that unless he asked. He 
is buying steel from us. 
Q You didn't consider it any of his business 


to find out where you were getting the steel from? 
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A I would not say that. If he would have asked 
we would have told him. 

Q But normally you felt this decision 
about where to buy the steel was up to you? 

A Yes. Normally, yes. 

Q In connection, again, with this particular 
order that we are talking about which occurred on or 
about August 9 of 1974, you did not know where that 
steel was being manufactured? 

A ‘I knew where, of course; in Japan. 

Q Which particular company or mill? 

No, I did not know. 

Q That decision was basically up to Okaya? 

Yes, that is right. 

Q Do you know the relationship between 
Okaya (U.S.A.) Inc. in the World Trade Center and 
a Japanese company by the name of Okaya Ltd.? 

A That would only be speculation on my part. I 
would assume that they are related somewhere along the 
line but I would ot really know. I deal with Okaya 
(¥.8.4.}, 2 don't know the other people. 


Q Do you have any knowledge concerning 


Okaya (U.S.A.) Inc.'s dealings with any of its 


suppliers? Do you know how they arranged for the 


223a 

Polne 
manufacture of the steel or with whom or how they 
went about getting that steel for you? 
A That would be speculation. It would be hearsay. 
But I would assume they have a certain allocation of 
steel which the mill allocates them and they in turn 
sell it to us. 

Q When Okaya (U.S.A.) Inc. has steel 
manufac‘ ured in Japan, if you know now, do they 
identify their customer? Would they identify you, 
Framen Steel Supply Company, "This is for Framen Steei 
Supply Company"? 

A Yes. 


Q They would? 


Q Would they identify Framen Steel's 
customer when they were having the steel manufactured? 
A Yes. In this particular case, definitely yes. 
This is specific. Now, we are not talking about 
normal anymore. We are talking now or specific 
thing. The specific thing is that the“steel was 


manufactured to a size and a gauge which is not normal 


to the steel industry. And, therefore, being that it 


was suck a large order it was their prerogative to 


request and we grave them the information. 
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Q The question is whether Okaya (U.S.A.) 
Inc. identified Framen Steel or Philips Industries 
when they placed their order with the mill in Japan. 
A I would say it is very possible. 

Q But you don't know? 

I could not know for sure. 

Q You don't know whether they did or 
didn't? 
A _ For sure I could not know. 

Q Do you know when this steel was manufacture 
We are talking about the first cause of action. Do 
you know when, what dates,the steel was manufactured 
in Japan? 
A There were soecific dates when it was supposed 
to be manufactured as per the order and that is when 
it was manufactured. 

Q Normally in dealing with Okaya, after 
the steel is shipped to a port in the United States, 


you then make payment directly to Okaya; isn't that 


what you testified to earlier? 


A Yes. 
Q Would that payment in any way depend 
upon the payment to you by your customer for that steel? 


A Not necessarily. 
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Q The operations were independent 
€ach other; is that right? 
A Yes, that is right. 

Q In connection with this very ste2el that 
is talked about in the complaint, in all three instances, 
and we are talking about three causes of action -- I 
think you are familiar with them -- the allegation is 
made that on or about October 15, 1974 Philips Industries 
cancelled a part of each one of these orders. 
A ‘Yes. 

Q Do you have any specific remembrance of 
how that happened and any events that occurred at or 


about that date? 


As ‘They requested that we cancel a portion of the 


Steel. We said we would have to check with Okaya who 
in turn would have to check with the mill to make sure 
it was manufactured; and if it was not manufactured 
we cculd accept the cancellation and pass it on. And 
we did. 

Q Did that communication come through the 
telephone or sian *& written? 
A Through the telephone because time was of the 
essence. 


Q When Philips called you on or about 
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October 15 and asked you if these various parts of 
their orders could be cancelled, whet did you then do? 
A We in turn called Okaya and requested the same 
thing. 

Q What was the next thing that happened? 
Did you receive a telephone cal ack from Okaya? 

A Yes, that it was possible to cancel that portion 
of the order. 

Q Did you then inform Philips of that? 

‘We informed Philips of that. 

Q That was also by telephone? 

That was also by telephone. 

Q _ Do you consider, Mr. Polne, the business 
of Framen Steel Supply Company to be a specialized 
business? Is it one that requires a certain amount 
of steel expertise in the field in which you are 
working? 

A I like to think so. 

Q Is that expertise not gained through 

a certain atime of years of experience in this 


fie.id? 


A It is possible that years of experience would help 


Q How would you describe the function of 


Framen Steel Supply Company? Would you say Framen was 


a broker of steel? 
A Yes, I think so. 

Q In arranging to have steel manufactured 
and imported into the United States, which I understand 
is what Framen generally does, does it not call to 
bear the expertise which it may have gained in knowing 
who to deal with and how to deal with those persons? 

A Are you talking about the buying end of it or 
the selling end of it? 

Q The buying end. 

I would say yes. 

Q In making your purchases do you receive 
any instructions from your customers as to how you 
should go about doing that? 

A No, that is the function that we supply them. 

Q That basically is your service, knowing 
where to go and who to go to? 

A Where to go and where to find the steel. And 


if I may just make a comment now, at that point in 


time when the transaction was consummated with Philips 


Industries, the steel market was anything but normal. 
Q I am speaking generally now. 
I would like to make my statement. 


Q Just finish that. 
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A And hours, in fact, minutes delay in placing 

an ord2r by phone -- and that is why the phone was 

so important -- could mean that the allocation from 

the steel mill could have been taken up by some 

other company. I wanted to interject that because 

the importance of time was very important at that point. 

Q Your function, generally, as you said, 
the service you were providing to your customers, 
was knowing where ta go and how to get this steel that 
they wanted? 

A That they needed. 

Q Otherwise the companies could have bypassed 
you and directly called Okaya if they had known where 
to go and who to talk.with? 

A Maybe. 

Q So that your function basically was to 
provide this expertise as a broker? 
A It is still our function. 


Q In making purchases of steel you, meaning 


you and the other people at Framen, make the decisions 


as to how those purchases are to be arranged, do you not? 
A I don't follow your question. 
Q I withdraw that question and ask this 


question: Did you receive instructions from your 
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customers as to who to talk to and how to go about 
the purchase of the steel? 
A No. 

Q That was your expertise and that was 
what you did at Framen? 
A That is right. 

Q Now, getting back to the specific 
communications on or about October 15, 1974, at any 
time between October 15 and sometime in December of 

1974, did you make any complaints to Philips Industries 
about those partial cancellations? 
A The cancellations -- 

Q The partial cancellations or October 15? 
A No. The ones that were accepted by Okaya, 
respectively the mill, we had no other comments to make. 

Q You weren't concerned about those 

eancellations as long as Okaya had honored your 
cancellation of the same steel? 
A No. No. I was concerned about the janeeiakion 
in the first place because that showed that we had lost 
face with the hindi: They accepted the cancellation 
even thovgh it was on the mill's production schedule. 

However, it was not produced and they accepted 


4t reluctantly. And because of the cancellations, by 
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the way, it is my belief that we are very heavily 
damaged in terms of our relationship with all the 
Japanese -- 

Q Let's not get into your beliefs. The 
question does not relate to your relationship w*‘h 
the Japanese companies. 

MR. LUSTIGMAN: The question does 
relate to his relationships with the Japanese, 
as the witness is trying to explain to you. 

Q Lec me try to ask the question this way: 

After learning that the mili and, .rearefore 

Okaya (U.S.A.) Ine., would honor your eancellat:ons, 
what did you then do? What did you tell Fnilips? 

A We tsld Philips we would accep*% the ca-cell. ion 
of whatever they requested at that point, which they 
did request. 

Q From that day until tne end of 1974 
was there any more said to Philips about those 
cancellations? 

A Not the ones that were cancelled. 
@ No communications in any way? 


A Nothing to be said. They cancelled it and 


we felt reluctantly, but if 1t would help them we 


agreed to the cancellation. 
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Q In dealing with Okaya (U.S.A.) Inc. do 
you provide any instructions to them as to how to 
manufacture the steel or anything else, how to 
ship it, or any of those details? 

A Tie customer tells us what he wants and we tell 
Okaya exactly. 

Q Did you consider that Okaya (U.S.A.) was 
your agent? 

A We considered them to be part and parcel -- 
in other words, we purchased the steel from them and 
that is all I know. 

Q You consider them to be an independent 
contractor in these dealings? 

A I don't consider them other than people who 
were able to supply’ me. I don't know what. 

Q Earlier you said that when you received 
a purchase order, a written purchase order, from 
Philips, all you did was look at the terms that were 
contained on the front side of that purchase order 
and not look at the back or any of the other parts of 


the purchase order; is that correct? 


MR. LUSTIGMAN: Yes, I believe he used | 


the words “confirmation of purchase order." 


Yes. 


eo. 
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Q We will call it whatever you wish at 
this point. Call it whatever you wish. 

A Yes. There was no reason to read any further. 

Q Would that hold true as to these three 
orders which are contained in the complaint? 

A Yes, it holds true as to all orders I received 
from them in the past. 

Q Are you familiar at this point as to 
what is contained in those purchase orders or, as you 
prefer, confirmation of purchase orders? 

A Yes. At this point in time, today? 
Q Yes. 
A Yes. I am not completely familiar, but I 
did read the back of it. 
Q What caused you to look at those purchase 


orders at this point? 


A When we asked legal counsel, at that point 


they pointed out that there was certain discrepancies | 
on the back. 

Q What do you mean by the word 
"aiscrepancies"? 
A ‘hat there was mention in terms of items in 
there that -- how should I say it? 


AR. LUSTIGMAN: Were relevant. 


Q In dealing, with Okaya (U.S.A.) Inc., 
I believe you also testified that you did not read 
the writing which was contained on the confirmation, 
I think you called it, of order. 
A Yes, the front. I don't believe that there is 
a back to it.~ But if there was we didn't look at it. 
Everything that is -- in our dealings with companies 
we find that unless you have something to hide you 
don't hide it on the back, you pvt it on the front and 
you say it outright. 

Q Were you concerned, for instance, about 
the risk in transporting this steel? Did you know, 
for’ instance, that your contract with Okaya (U.S.A.) 
Inc. might have provided for which one of the parties 
was responsible for the risk in the transportation? 

A Counsellor, I told you at the beginning, also, 
that we purchased steel CIF landing duty paid. That 
means cost,insurance and freight. The merchandise 


was insuved. 


Q Who Ansurec the merchandise? 


They did. 
Q Continue. 


MR. LUSTIGMAN: Do you have other questions 


23ha 
Polne 


I answered your question. a 

Q Have you finished your answer? 

If you want me to continue, I can. 

Q As far as you were concerned, you need 
not read the cor‘ract between yourself and Okaya to 
determine -- 

A We had a very close relationship with that 
company, counsellor. The mainstay of a company like 

ours is our word. The same thing is a company like 
Okaya. We have had years and years of close relationship 
with these people and we have never found that to 

have failed us. Our word is our bond and so is 

theirs to us, or so at least until such time as we 

had this problem with Philips. 

Q Would you say that you and Okaya had 
a contract in connection with the order of the steel 
which is the subject matter of this complaint? You 
say it was a contract? 

A I believe so. 

Q What would you say were the terms of 
that contract? | 
A I don't know what you mean by that. 


= Q What did the contract consist of? 


The purchase of a given amount of steel specified 
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by size, by gauge, and price. 

Q In fulfilling the purchase orders you 
received from Philips Industries were you interested 
in making, as great a profit as you could for Framen 
Steel Supply Company? 

A No. 

Q You were not? 

No. 

.Q Is that not normally your duty and 
function, to make a profit for Framen Steel? 

A Profit, yes. But not the most profit. 

Q Let's say to make a reasonable profit? 
A Then, again, you are asking me to assume what 
is reasonable. | 

Q You tell me. 

I have no idea. 

Q Did you not testify -- 

A i want to give you an example, now that you 
brought this up. 


Q I didn't ask you about an example. 


MR. LUSTIGMAN : Let the witness finish 


his answer. 
MR. TULCHIN: I did not ask for an 


example. 
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You asked whether I would charge the most I could. 

Q The question is not whether you charged 
the most you could; the question is whether you were 
interested in making a reasonabdle profit. 

A That was the second question. The first question 
you asked me -- 

Q Let me finish. The spread between what 
you were charging and what you were being charged by 
your supplier -- 

A Yes. 


Q -- isn't that your function, to have a 


reasonable spread there? 


A Yes. 


is) That is how Framen stays in business? 


Q In fulfilling an order of Philips 
Industries here, were you not interested in having 
some kind of reasonable spread between the two prices? 
A That is correct. 

MR. LUSTIGMAN: Do you have anything 

else you want to add to that? 

I did want to add something, if I may. 

Q If it 1s not responsive to the question -- 


It is in terms of "reasonable." 
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Q Go ahead. 

A In the past shipments that we made to Philips, 
especially the ones in '74, mid-'74, we could have 
sold the steel elsewhere for upwards of one hundred 
dollars a ton more profit, more. 

We didn't have to supply Philips at that 
point because the market had gone haywire. But we 
kept our commitment with them and sold them at the 
same price that it was contracted for. 

@ That {s very admirable but it is not 
my question. 

In connection with any of these orders 
from 1973 onward that Philips placed with Framen, 
did Philips ever send - -one to New York to speak to 
you about those orders? 


A No. 


Q Did you ever meet a Philips employee 


in New York, period? 
A I didn't meet a Philips employee, period, and 
I would like to add to that; it is not our practice 
to meet our customers. 

Q Was Philips informed by you as to what 
steps you were taking to fulfill their orders? 


A I don't understand the question. 
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Q After the order hadbeen place: ith 
you and you had received the written purchase order or 
confirmation, whatever you want to call it, what was 


the next communication with Philips? 


A That we would inform them when the steel would 


be arriving. 

Q That is all? You just informed them 
when the steel would be arriving? 
A Yes. 

°Q Philips was not kept informed as to when 
the steel was being manufactured, who was manufacturirg 
it, what boat it was coming on? 


A As soon as we got the information we would pass 


Q Would you pass on the mili in Japan that 
was manufacturing the steel? 
A If they needed that information. 
| Q Did you in this particular instance? 
They did not ask ime. 
Q So you did not pass it on? 
There “ae no reason to pass it on. 
Q Fine. 


A If they had requested it. There is no secret. 


There are only a couple of mills in Japan. It is not 


a covert CIA mission. 
Q I am not implying that it was. [ want to 
know what Philips knew or didn't know. 
Did Philtps know the steel was 
manufactured in Japan? 


A Yes. 


Q How did they know that? 


A We informed that i- was Japanese and they: 
received a shipment of this particular steel, which 
they turned down, and therefore they would know from 
the markings on it. That same Nicholasville received 
and accepted one shipment. I believe in -- they 
did accept one shipment in Nicholasville. 

Q In your dealings with your customers 
has there ever been a time when, say, something went 
wrong and the steel was either not manufactured on 
time or not manufactured properly’ and you were informed 
by your suppliers that there was a problem somewhere, 
that they would not meet the specifications of the 
contract? Has that ever happened? 
A I would nike you to zo a little bit further 
41Atc it. I really don't quite understand what you 
are trying to get at. 


Q I am simply trying to ask a question. 
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And the question is this -- first let me ask you, 
by the way, because I do notthink I asked you 
before, how long were you employed by Framen Steel? 
A Twelve years. 

Q In the course of those twelve years 
has there ever been a time when you were informed 
by your supplier that they were not able to meet 
either the specifications of the contract or were not 
able to manufacture the steel at all, or the steel 
would not be ready in time for shipment to the United 
States? 
-A That has happened in terms of not being able to 
manufacture it in time. Maybe a breakdown of machinery. 
That can happen. It is aforcemajeure clause which is 
in all contracts. 

Q When something like that happened, whose 
responsibility and function did you consider it to be 
to make whatever arrangements were necessary to do 


whatever was second best? 


MR. LUSTIGMAN: Will you be specific 


as to what you are talking about? Are you 
talking about a failure to manufacture, an 
{nability to manufacture, or a slight delay 


4n manufacturing time, or just what? 
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Q Let's say there was any one of those 
problems, you were informed by your supplier that 
that problem had arisen. At that point, whose 
responsibility was it to make whatever other arrange- 
ments might be necessary to make ~- to fulfill the 
terms of the enarient as best as could be done? 

MR. LUSTIGMAN: I object to that 
question. It calls for a legal conclusion. 

Q What did you do es you were informed 
that there was some kind of a problem? 

A We would in turn inform our customers, the 
end user. 

Q What then would happen? 

A It would be up to them. They would be the 
ones to say, "Okay, we will wait another few months 
until it resolves itself." 

Q At various points, Mr. Polne, in the 
complaint and in the affidavit which you Ds submitted 
in connection with the motion to dismiss, there is 


reference to the manufacture of steel. At some points 


you say that the plaintiff manufactures steel and 


at other points you say the plaintiff arranged to have 
steel manufactured. How would you characterize that 


process? 
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MR. LUSTIGMAN: Could you point 

out that particular point in the affidavit 

that you are referring to? 

MR. TULCHIN: Okay. I am referring 
to specifically Paragraph 6 and I believe-- 

MR. LUSTIGMAN: Of the complaint? 

MR. TULCHIN: We are in the complaint, 

Paragraph 6 and 13 of the complaint, which 

says, "Plaintiff duly completed the manufacture," 

of various items. And then Paragraph 2 of the 
affidavit, which says that the "Plaintiff 
arranged for the manufacture" of various 

steels. 

A It is semantics. It is a fact that we ordered 
it. We have established this for the past two hours. 
And therefore we did not manufacture it ourselves. 
And I think your question is rhetoric. 

Q Let's forget how you would describe my 
question. The question is, did plaintiff or did plaintif 
not manufacture this steel? 

A We did sti manufacture the stent. 


Q It is very simple. Other than for the 


fact that various portions of the orders referred to 


in the complaint were entirely cancelled by Philips 


243a 
Polne 78 


Industries, did the transactions involved differ 

in any way from the normal proceedings and normal 
processes which Framen Steel has in dealing with its 
customers? 

A Could you repeat? I didn't quite get the gist 
of your question. 

Q All right. Other than the fact that there 
were certain cancellations involved in these orders, 
which I assume is somewhat unusual, you don't normally 
have cancellations, at least on a regular basis? 

A No. 

Q Other than the fact that there were 
cancellations, did any of these transactions go 
forward in a manner which differed in any material 
ore from your standard procedure? 

A None that I can recall. 
Q They were handled in the way that you 


handle all orders from all customers? 


A Except that we informed our supplier that it was 


Philips Industries who ordered it because of the size 
of the order and the sizes. 

Q Mr. Polne, are you aware of any documents 
which would indicate that Framen Steel informed its 


supplier that Philips Industries was ordering this 


steel from Framen? 
A I am not aware of it. 
MR. TULCHIN: Could you mark this 
document, please, as Defendant's Exhibit B 
for identification. 
(Confirmation of purchase order dated 
August 12,1974 marked Defendant's Exhibit B 
for identification, this date.) 
Q Would you take a look at this document and 
tell me whether you have ever seen it before? 


A Yes, I most probably did. 


Q Are you aware of having seen that particula 


document before? 
A Yes, I would say so. 

MR. TULCHIN: I think we can agree 
that that is another one of the documents 
produced by plaintiff in connection with our 
request for production of documents. 

MR. LUSTIGMAN: Yes. 

Q Is this piece of paper a copy of a confirma 
tion from Chase td) Inc. to Framen Steel 
concerning an order of steel in 1974? 

A Yes. 


Q Is the steel involved part of tne very 


‘ 
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steel which Philips supposedly ordered from you? 
A They did order. 

Q So that that confirmation relates to the 
very steel which you had manufactured in Japan 
ulatimately for use by. Philips, or so you thought 
at the time? 

A A part of it. 

Q A part of it? 

Yes. 

Q That would have been a part of the order 
whch is referred to as the order of August 9, 1974, 
woul it not? 

A Yes, probably. 


Q It is dated August 12, is it not? Would 


you like to see the order dated August 9, a copy of 


that? 
A 
MR. TULCHIN: We can confirm that it 
4s the same order. Will you mark these three 
pages which are copies of one purchase order, 
or so it is headed at the right-hand top of the 
page, purchase order of Philips Industries. 
(Document referred to above marked 


Defendant's Exhibit C for identification, 


this date.) 


Q Mr. Polne, now looking at Defendant's 


Exhibits B and C for identification, can you tell me 


whether the steel referred to in Exhibit B is the 
same steel that Philips had ordered from you and 
which is reflected in Exhibit C, in the purchase order? 
A Well, in this particular one, the order from 
Philips shows an 075 minumun, and that does not show 
here in the confirmation. Some of them 2re. 

. Q Can you identify which are and which 
are not, if you know? 
A I have to just check them out and see. 

MR. TULCHIN: Can we stipulate, since 
these documents were produced in the fashion 
they were produced, that Exhibit B contains 
at least part of the order from Framen to 
Okaya, at least part of the steel, which Framen 
haa received an order for by Philips. 
ves, at least one part. 

Q Again, turning back to Exhibit B for 
identification, this confirmation from Okaya to 
Framen, does that confirmation indicate to whom the 
steel was sold by Okaya? 


A To us, yes. It refers to Framen Steel Supply. 
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Q Is that not conti.in- 1 in the upper 
left-hand portion of the confirmaticn of the order? 
A Yes. 


Q Is there any marking or indication anywhere 


on that paper which indicates that the steel was sold 


to Philips Industries? 
A No. 
Q Does the word "Philips" appear anywhere 
on that paper? 
| MR. LUSTIGMAN: Objection. 
MR. TULCHIN: It is a simple question. 
MR. LUSTIGMAN: It is a simple answer. 

The document speaks for itself. 

MR. TULCHIN: And the word does not 
appear there; can we agree on that? 

MR. LUSTIGMAN: Whatever appears, appears. 

MR. TULCHIN: All right, we will do it 
that way. 

Q Mr. Polne, if I may direct your attention 
to the back of this document which has been marked 
Exhibit B for identification, would you just take a 
look at that for a moment? 

A How many moments? You expect me to read it? 


Q No, don't read it. My question is, have 
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you seen that before or'a piece of paper which looks 
like that? 
A Not to look at it, no. I assume this is the back. 

Q It is. It is a copy of the back of that 
confirmation. 
A I am not familiar with it, no. 

Again, we have never made it a practice to 
read the back of a form. 

a Mr. Polne, in the upper left-hand corner 

are the words "Mr. Bernard Bendal." 
A That is a typo. 

Q It should be Mendal? 

Yes. 

Q You have referred to him as president? 

Managing director, too. 

Q In dealing, as you did, with your 
customers, the one hundred or so customers, if after 
you received a purchase order from a customer you 


determined that you were unable to supply that steel to 


the customer, what then would normally happen? 


MR. LUSTIGMAN: Objection. You are 
asking, a hypothetical question. If y ‘1 want 
to ask him a specific question. 


Q Has there ever been a situation where you 
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received an order from a customer and then determined 
that you were unable to supply that customer with 
that steel? 
A Yes. 

Q At that point did you not call your 
customer and inform him of that? 

MR. LUSTIGMAN: Could you state the 
relevancy of such question to the jurisdictional 

' issue? 

MR. TULCHIN: © again relates to the 
whole question of agency and I think it is 
clearly relevant. 

MR. LUSTIGMAN: Could you specify in 
what respects ‘it is relevant to a question 
of agency? 

MR. TULCHIN: A question of what Framen 
was doing in connection with the contracts it 
had with its customers, I think, relates to 
the question of whether or not it was acting 


as agent or independent contractor. That seems 


to be the question we are faced with. 


MR. LUSTIGMAN: Go ahead. 
Q Can you answer that question? 


We would -- if the manufacturer or supplier 
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would be unable to supply, for whatever reason, we 
would inform the customers and offer them, in turn, 
well, alternatives. We could @0O elsewhere and see 
if we could obtain the merchandise. And that is 
what we would do. 

Q If you deter ined from your supplier 
that merchandise could be manufactured to meet the 
specifications, did you at that point call your customer 
and say, "Yes, we will fulfill the terms of this 
purchase order"? 


A Usually the purchase order doesn't happen that 


Q My question is, how did you inform the 


customer either "Yes, we can obtain the steel for you" 


or "No, we cannot obtain the steel for you"? 


A We would do that by telephone and, based upon -- 
what you are asking is somewhere down the line after 
the written order is given? 

Q Yes. 

Am I assuming right? 

Q Yes, you are. 
A And the mill, for whatever reason, is unable to 
supply the steel which they contracted to us for, 


sO we would have two alternatives; if, number one, the 
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customer would want to wait; or we would want to buy 
the steel immediately. At this pcint we would have 


recourse to other suppliers. 


Q I want to know whether such notification 


was made. Did you as a matter of course inform your 
customer that, one, either the steel would be manufacture 
and delivered or, two, it could not be manufactured 

and delivered according to the specifications laid out 

in the order? 

A | We would inform them by phone that it would be. 


Q In either event? 


Q When normally did that telephone call 
take place? After you had lenrned from your supplier 
that the steel would or would not be manufactured? 

A That would be the logica? assumption. 

Q That would occur after you received a 
written purchase order or not? 

A I certainly could not answer that because it 
depends on when the written order came in. All our 
orders are saad upon verbal. 

Q How many later normally, in a matter 
of days or weeks, whatever it takes, would you normally 


be told by your supplier that the steel was either 
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A That would be impossible to say. 
Q Would it be more than two or three days 
after you first contacted your supplier? 
A I would think so, but I could not sey for sure. 
MR. TULCHIN: I don't have anv more 
questions. 
MR. LUSTIGMAN: I have none. 
(Whereupon, at 12:10 P.M., the deposition 


was adjourned as above set forth.) 


Subscribed and sworn to before me 


this day of » 1976. 


WITNESS EXAMINED BY 


Ruben Polne Mr. Tulchin 


-BXHIBITS 


DEFENDANT'S FOR 
IDENTIFICATION’ 


Two-page letter on the letter- 
head of Okaya (U.S.A.) Ine. 

to Framen Steel Supply Company, 
dated April 24, 1975, 


Confirmation of purchase order 
Gated August 12, 1974, 


Philips Industries Inc. 
purchase order consisting of 
“three pages, 


STATE OF NEW YORK 


) 
) 8s 
) 


COUNTY OF NEW YORK 


I, NATHAN BORAK, C.S.R., Notary Public of 
the State of New York, do hereby certify that the fore- 
going, deposition of RUBEN POLNE 


Sa srk eS ema 


was taken before me on _ April 29, 1976. 
The said witness was duly sworn before the com- 
eencenent of his testimony; that the said testimony 
was taken stenographically by myself and then transcribed. 
The within transcript is a true record of the 
said deposition. | 
I am not connected by blood or marriage with any 
of the said parties, nor interested directly or 
indirectly in the matter in controversy, nor am I in 
the employ of any of the counsel. 


In witness whereof I have hereunto set my hand 


and seal of office at the County and State of New York, 


this hey day of a 5 STG: 
Walia 
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MEMORANDUM AND ORDER OF HON, WHITMAN KNAPP 
(Filed July 21, 1976) . 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
FRAMEN STEEL SUPPLY COMPANY, INC., 
Plaintiff, 
- against - : MEMORANDUM AND ORDER 
PHILIPS INDUSTRIES, INC., 3 75 Civ. 1643 


Defendant. 


KNAPP, D.J. 

Defendant brought this motion pursuant to Rule 12(b) (2) 
of the Federal Rules of Civil Procedure to dismiss for lack of 
personal jurisdiction in July, 1975. After first hearing oral 
argument we adjourned the motion sine die to permit plaintiff to 


take discovery on this jurisdictional issue. That discovery having 


been completed, and the parties having submitted supplemental 


memoranda, we again heard oral argument. We have concluded that 


defendant's motion must be granted. 


This action is based upon a contract for sale of raw 
steel by plaintiff (a broker) to defendant (a manufacturer of 
various equipment). Defendant placed a telephone call to plaintiff 
in New York to order the particular steel in snnation and subse- 
quently cancelled the order. Plaintiff, claiming that cancellation 


to have been improper, asks damages in this diversity action. 
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laintiff is a New York corporation, with its bs brictie’ “plete of 
business here as well. Defendant is an Ohio corporation, with its 
principal place of business in Ohio, maintaining no office, showroom 
or manufacturing facility in New York. It has no personal property 
here, does not own or rent any real property within the state, nor 
does it maintain a New York telephone number or mailing address. 
However, approximately 1%, or $1,350,000, of its annual sales are 
made to New York customers. Certain New York manufacturers' repre- 
sentatives carry its spare parts; it sells the parts to them, and 
they, having title. in turn resell the parts. Three of defendants’ 
staff of salesmen reside in New York; these salesmen are responsible 
for sales in the entire northeast and reside in New York at their own 
choice. and convenience without direction from their employer. Certair 
company executives make occasional "good will" and sales supporting 


trips to New York. 


Since this action is premised upon diversity of citizen- 


ship, personal jurisdiction is determined according to the laws of 


the forum state. Rule 4(e), Federal Rules of Civil Procedure, 
Arrowsmith v. United Press International (2d Cir. 1963) 320 F.2d 219, 


The relevant New York statutes are C.P.L.R. §301 and §302. 


Turning first to §302(a) (1), the "transacting business” 
section, we find that defendant did not transact any business in 
New York from which the contract being sued on arose. Making a 
telephone call to New York to place an order without more is not 
enough to bring defendant within the ambit of this section. _Parke- 


Bernet Galleries, Inc. v. Franklyn (1970) 26 N.S.2d 13, 308 N.Y¥.S.24 . 
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337, 256 N.E.2d 506. Moreover, whatever actions plaintiff may 

have undertaken to perform in New York on behalf of defendant cannot 
serve to make defendant amenable to process on any theory of agency. 
Haar v. Armendaris Corp. (1973) 31 N.Y.2da 1040, 342 N.Y.S.2d 70, 294 
N.E.2d 855 reversing (on the dissenting opinion below) 40 A.D.2d 


769, 337 N.¥.S.2da 285 (1st Dept. 1972). 


As for §302(a) (3), there is no basis upon which we can 
conclude that defendant committed a tortious act which would make the 


section applicable. 


With respect to §301, the "doing business” section, we 
find that defendant ism* sufficiently present in New York to be 
amenable to process here. The totality of its New York contacts 
does not rise to the level ordinarily considered by New York courts 
sufficient to create jurisdiction. Bryant v. Finnish National 
Airline (1965) 15 N.Y.2d -, 260 N.¥.S.2d 625, 208 N.E.2d 439. 
"Continuity of action from a permanent ** ale is essential" to 
sustain jurisdiction under Section 301, Meunier v. Stebo (2d Dept. 


1971) 38 A.D.2da 590, 591, 328 N.Y.S.2d 608. For example in New 


England Laminates Co. v.- Murphy (Sup. Ct. Nassau Co. 1974) 79 Misc.2da 


1025, 362 N.¥.S.2d 730, 4% of annual sales to New York customers, one 
full time salesman and the New York residence of the national sales 
manager was not sufficient to constitute doing business. Plaintiff's 
most colorable argument concerns the manufacturers' representatives, bu 
it has failed to establish that these independent representatives’ 
function is so essential that, without them, defendant would be fenced 
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to bring its own employees in to perform that function, Cf, 
Gelfand v. Tanner Motor Tours, Ltd. (2d Cir. 1967) 385 F.24a 116, 


cert. denied (1968) 390 U.S. 996. 


Accordingly, we find that the complaint must be dismissed 


for lack of personal jurisdiction over the defendant. ~ 


Settle Order. 


Dated: New York, New York 


July 19, 1976. 
OWHITMAN KNAPP J 
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A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC. 


UNITED STATES COURT OF APPEALS 
SECOND DEPARTMENT 


Index No. 
FRAMES StPEL SUPPLY CO-, 1c. , 


PIA. Ga Agi dant | 


- against - Affidavit of Personal Service 


PAILUBS INDOSTRUES, HC, 


Degends- (yer iise_ 


STATE OF NEW YORK, COUNTY OF SS. 


I, Jame A. Steele, being duly sworn, depose and say that deponent is not a party to the action, 
is over 18 years of age and resides at 310 West 146th Street, New York, New York, 


That on the Gb 19 at 


day Sn ecember 76 48 Wall St. New York, N.Y. 


deponent served the annexed Cppe Wa 50, a upon 
Sullivan & Cromwell 


the attorneys in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as ihe herein, 


Sworn to before me, this \tb 
da} of December 1/976 


a a fb, 24 ihe 
, news Brey ; 
BUH) a s send Print name beneath signature 
BETH A. HIRSH 4 
NOTARY PUBLIC, State of New York JAMES A. STEELE 
No. 41- 4623156 
Quahtivd in Queens VLounty 
Commission Expires march 30, 1978 


